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AMENDMENT OF THE BANKRUPTCY ACT 


N May 27, 1926, the President approved an act amending six- 
teen sections * of the National Bankruptcy Act of 1898, and 

the amendments went into effect three months thereafter. They 
mark no change in the general structure or theory of the Act with 
respect to either procedure or substantive law. They constitute a 
considerable series of minor modifications which, undoubtedly, in 
the best judgment of those who have interested themselves in the 
matter, tend to facilitate the administration of the law and to dis- 
courage its abuse. Taken as a whole they clearly represent a defi- 
nite improvement in the Act and afford encouraging evidence of 
how intelligent codperation by lawyers, business men and legis- 
lators can effect substantial progress in the difficult task of mold- 
ing a technical branch of commercial law. The reasons for these 
changes were repeatedly stated in clear and terse fashion by the 
proponents of the new law before it was enacted * and analyses 





1 Namely §§ 1, 2, 3, 7, 12, 14, 21, 23, 24, 25, 29, 38, 57, 60, 64, 70. 

The drafting and enactment of the amendments was accomplished with the 
codperation of representatives of the American Bar Association, the National Asso- 
ciation of Credit Men, the Commercial Law League of America and other organi- 
zations. 

2 The bill which finally became the amendatory Act of 1926 first passed the 
Senate without debate on Feb. 16, 1925, on the strength of a favorable report from 
the Judiciary Committee. Senator Walsh of Montana, who urged its consideration, 
stated that it embodied the recommendations of the National Association of Credit 
Men. It was less complete than the final act and differed from it in many formal 
respects. See 66 Conc. Rec. 3808 (1925). The American Bar Association at its 
meeting in September, 1925, approved the recommendation of amendments which 
closely resembled the Act as passed. A brief statement of the reasons for each 
proposal was published in the report of its special Committee on Bankruptcy. 
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have since been published which would render superfluous another 
discussion written from a similar point of view.* 

The chief purpose of the present article * is to set forth certain 
problems which arise under the Act as it now stands, and which 
lead to the consideration of the advisability of further amend- 
ments. Recent improvements having been effected by dint of 
much labor on the part of committees both inside Congress and 
out, it is probably unlikely that such a suggestion lies within the 
field of immediate practical politics. It is not difficult to demon- 
strate, however, that much remains to be done sooner or later, and 
the attention of those concerned with bankruptcy being now di- 
rected toward absorbing and taking stock of the recent amend- 
ments, the following matter may be more easily considered in that 
connection. A discussion of the amendments of 1926 is accord- 
ingly in order, but it will be confined to the briefest possible com- 
pass except insofar as new criticisms are suggested. 


FoRMAL OR MINorR AMENDMENTS 


Certain passages in the original Act rendered obsolete by 


changed conditions have been altered, and in some cases rendered 





(1925) 50 Am. Bar Assn. Rep. 478. Substantially these proposals were successively 
embodied in the Michener bills, H. R. 5221 and 81109, introduced in the first session 
of the 69th Congress. The Bar Association Committee’s statement of reasons is 
published in similar form in the report of the hearings on the bills before the Judi- 
ciary Committee of the House, 69th Cong. rst Sess., Ser. No. 4, at 17. A more dis- 
cursive discussion of the amendments is to be found in the testimony of witnesses 
before the Committee. See also hearings before the Committee pursuant to H. Res. 
353, 68th Cong. 2d Sess., Ser. No. 51; Luberger, Improvements in the Bankruptcy 
Act and Its Administration (1925) 10 Iowa L. BuLL. 200. 

On Apr. 17, 1926, the House took up the Senate bill, struck out all after the 
enacting clause and inserted substantially the provisions of H. R. 8119. Represen- 
tative Michener at that time explained the general scope of the bill and published a 
detailed summary of reasons in the Congressional Record which closely follows the 
Bar Association’s summary except as to various minor changes which had been 
since evolved. 67 Conc. Rec. 7525 (1926). The bill then went to conference. The 
result was the law as enacted, the amendments to §§ 57(n) and 60(a) being taken 
from the Senate bill, and the other provisions from the bill as it passed the House. 

8 See Cook, An Analysis of the Amendatory Bankruptcy Law of 1926. (1926) 
2 Am. B. Rev. 324; Colin, An Analysis of the 1926 Amendments to the Bankruptcy 
Act (1926) 26 Cot. L. REv. 789. 

4 The concluding instalment of this article will appear in the February num- 
ber of the Review. 
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more flexible so as to avoid the necessity of future amendments. 
Thus the language of the Act has been brought into accord with 
the existing law by striking out references to the circuit courts and - 
mentioning the district courts instead, where the context calls for 
a substitution,® as required by the Act abolishing circuit courts,° 
and by omitting reference to Indian Territory ‘ and the United 
States Court of that Territory.* The definition of courts of bank- 
ruptcy has been extended to include the district courts of posses- 
sions of the United States to which the Bankruptcy Act is or may 
hereafter be applicable. Express provision has been made for an 
appeal to the Court of Appeals of the District of Columbia in 
proper cases *° and a provision for direct appeal to the Supreme 
Court from bankruptcy courts not within any organized circuit has 
been eliminated, to conform with amendments to the Judicial Code 
in 1925." Stenographers’ fees may now be fixed by the court and 
a statutory maximum rate, reminiscent of the good old days, is 
abolished.** The amount of wages earned within three months 
before bankruptcy which may have priority has been increased 
from $300 to $600, in like recognition of bigger and better every- 
thing.*® 


APPEALS 


The form of a petition to revise has been abolished without 
mourners.'* The substantial basis of two forms of review has been 
retained in that an appeal lies in “ controversies arising in bank- 
ruptcy proceedings ” as to matters of law and fact, while appeals 
in “ bankruptcy proceedings ” may bring up questions of law only, 
except in three classes of cases specified in Section 25.*° An appeal 





5 See § 23. Section 23(c) which provided for concurrent jurisdiction of district 
and circuit courts under the Act, is repealed. 

6 Act of Mar. 3, 1911, c. 231, § 289, 36 STAT. 1087, 1167 (19Ir). 

7 § 1(24); § 2, introductory clause. 

8 §1(8). 

9 §1(8), (24); § 2, introductory clause. 

10 §§ 24(a), 25(a). 

11 § 24(a). Act of Feb. 13, 1925, c. 220, 43 STAT. 936, 938, 939, 942 (1925), 
amending JupicraL Cope (1911) §§ 128(c), 238, 240(5), and repealing parts of §§ 24 
and 25 of the Bankruptcy Act. 

12 § 38(a) (5). 

18 § 64(b) (5). 

14 § 24(b). 

15 See Taylor v. Voss, 271 U. S. 176, 181 (1926). 
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also lies of right in a “ proceeding ” whereas in a “ controversy ” it 
is allowable only in the discretion of the court. The troublesome 
distinction between a proceeding and a controversy thus remains.*® 
It cannot be eliminated as long as the opinion prevails that the 
scope of review ought to depend upon it. 

A period of thirty days is now allowed for taking all appeals."’ 
This is a great improvement over the situation that existed when 
appeals must be taken in ten days and the time for filing petitions 
to revise varied from six months in the First Circuit to ten days in 
the Second.”* 

In clearing away the débris of other enactments, Section 25(b) 
was apparently overlooked. It was first superseded by the Act of 
January 28, 1915,’ and then repealed by the 1925 amendment to 
the Judicial Code under the somewhat indirect description of “so 
much of sections 24 and 25 . . . as regulates the mode of review 
by the Supreme Court.” *° If the amendment of 1926 had under- 
taken to amend Section 25 instead of just Section 25(a) it would 
have done a cleaner job. As it is Section 25(b) is still being pub- 
lished as a formal part of the law.” 


AMBIGUITIES ELIMINATED 


At least two ambiguities are dissipated. It is now clear that an 
application for a discharge must be filed within twelve months 





16 See Colin, supra note 3, at 796; Taylor v. Voss, supra note 15; Harrison v. 
Chamberlain, 271 U. S. 191 (1926). 

17 § 25(c). 

18 See Hearings before the House Judiciary Committee pursuant to H. REs. 353, 
supra note 2, at 19, 47; In re Inter-City Trust, 295 Fed. 495, 497 (C. C. A. 1st, 
1924). In the absence of rules of court a six months period has generally been ap- 
plied, sometimes by invoking the Act of Mar. 3, 1891, c. 517, § 11, 26 STAT. 829 
(1891). In re Thomlinson, 154 Fed. 834 (C. C. A. 8th, 1907) ; Ewing v. Forrester 
Nace Box Co., 12 F. (2d) 864 (C. C. A. 8th, 1926). See 6 Fep. Stat. Ann. (2d ed. 
1916) 161; 5 ibid. 801-03, note. 

19 38 Strat. 803, 804, c. 22, §4 (1915), as reénacted by amendment of Sept. 6, 
1916, §§ 3 and 6, 39 Stat. 726, 727 (1916). See 1 Fep. Stat. ANN. (2d ed. 1916) 
833 and notes; 6 ibid. 146; Fep. Stat. ANN. (Supp. 1918) 421, 422; Central Trust 
Co. v. Lueders, 239 U. S. 11 (1915). 

20 Act of Feb. 13, 1925, c. 229, § 13, 43 STAT. 936, 942 (1925). 

21 See Cottier, THe Bankruptcy ACT oF 1898 INCLUDING AMENDMENTS OF 
May 27, 1926 (Pamphlet ed. 1926); THe Bankruptcy Act oF 1898 as AMENDED 
(Ohio Legal Blank Co. ed. 1926) ; Complete Bankruptcy Laws (1926) 3 Am. B. REv. 
67, 83. 
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after adjudication unless an extension is granted.2”_ The awkward 
provisions of Section 64 about the relative priority of taxes have 
been altered.** It is now perfectly clear that the various costs of 
preserving and administering the estate and wage claims listed in 
Section 64 have priority over taxes. A new proviso further stipu- 
lates that taxes upon the bankrupt’s real estate shall not be paid 
in excess of the trustee’s interest therein. 


PRIORITIES IN FAvoR OF GOVERNMENTAL UNITS 


The rule of Davis v. Pringle ** is reversed, and the United States - 
and the states are expressly declared to be “ persons ” which may 
have priority in bankruptcy on claims other than taxes in accord- 
ance with other federal or state laws. Such priority remains of a 
deferred class — that immediately preceding the claims of credi- 
tors to dividends.*° 

It has been pointed out that litigation may arise by reason of the 
fact that it is not expressly declared that counties, districts or 
municipalities are entitled to such priority on claims other than 
taxes.*° This is in contrast to the language of Section 64(a) which 


specifies that taxes owing to “ the United States, state, county, dis- 
trict or municipality ” shall have the next preceding degree of 
priority." The argument will be made that such governmental 
units are by implication denied priority on other than tax claims 





22 §14(a). For a discussion of the former split of authority, see Jn re Myers, 
12 F. (2d) 623 (D. Md. 1926). If the adjudication*is appealed from, the twelve 
months commences upon the affirmance. Licklider v. Brown, 12 F. (2d) 567 (C. C. 
A. 4th, 1926). 

23 § 64(a), (b) (introductory clause and (6)). 

24 268 U. S. 315 (10925). 

25 Section 64(b) in so far as pertinent now reads: “ The debts to have priority, 
in advance of the payment of dividends to creditors, and to be paid in full out of 
bankrupt estates . . . (7) debts owing to any person who by the laws of the states 
or the United States is entitled to priority: Provided, That the term ‘ person’ as 
used in this section shall include corporations, the United States and the several 
states and territories of the United States.” Taxes formerly had priority over 
wages (Oliver v. United States, 268 U. S. 1 (1925) ), unless otherwise provided by 
relevant federal or local law, City of Richmond v. Bird, 249 U. S.-174 (1919). 
Since they retain a deferred priority, the referee should still be able to order the 
presentment of tax claims within a shorter period than that allowed general credi- 
tors for filing as in In re Stavin, 12 F. (2d) 471 (S. D. N. Y. 1925). 

26 Colin, supra note 3, at 804. 

27 § 64(a), (b) (6). 
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even when it is granted them by state law. As applied to municipal 
corporations such an argument should not prevail. Davis v. 
Pringle was a case of priority claimed by the United States. The 
argument for the government upon the Act as it stood was this. 
Section 64(b) gives persons priority in accordance with the laws 
of the United States. The United States is a corporation, a cor- 
poration is a person as defined in Section 1(19), and is entitled to 
priority by reason of Section 3466 of the Revised Statutes. The 
Supreme Court thought that Congress would, if it intended the 
United States to have the claimed priority in bankruptcy, have 
provided for it by direct expression instead of through such a 
“logical concatenation.” ** Shortly before the Act of 1926, the 
decision had been interpreted to exclude a state from priority pro- 
vided by state law.*® The amendment in repudiating Davis v. 
Pringle as applied both to its own facts and to state priorities would 
seem to be a repudiation of the reasoning on which that case is 
based. A municipal corporation is clearly a person within the 
Bankruptcy Act not only because the definition of a person covers 
it, but because it is expressly referred to as a person in Section 
4(a). Furthermore there is less reason to apply the rule of Davis 
v. Pringle to a state or a municipal corporation than to the United 
States. If Congress meant the United States to have priority, it 
could easily have said so. There has never been even a suggestion 
that Congress should set up a priority for states or municipalities 
that the states would not claim for themselves or establish for the 
benefit of their municipalities. With reference to these, the natural 
thing was simply to allow them to be covered by a general clause 
recognizing priorities established by state law. 

It is less clear, however, that the Bankruptcy Act now recog- 
nizes priorities in favor of counties or districts. They are some- 
times called municipal corporations, but the courts frequently say 
that they are not so strictly speaking,*° and often state that they 
are more properly designated quasi-corporations.** Their separate 





28 Supra note 24, at 317. 

29 Matter of Stewart, 6 Am. B. R. (N.S.) 741 (Ref. N. D. 1925). See (1926) 
39 Harv. L. Rev. 767. 

80 See Sherman County v. Simons, 109 U. S. 735, 740 (1884) ; Markey v. County 
of Queens, 154 N. Y. 675, 678-81, 49 N. E. 71, 72-73 (1898); 15 C. J. 392 (1918), 
and cases cited. 

81 See City of Williamsport v. Commonwealth, 84 Pa. St. 487, 499 (1877); 
People v. Ingersoll, 58 N. Y. 1, 28 (1874); 15 C. J. 392 (1918), and cases cited. 
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enumeration after reference to municipal corporations in the clause 
of Section 64(a) giving priority to taxes suggests that they are not 
municipal corporations within the meaning of the Act. If they are 
not, it would seem to be because they are not corporations rather’ 
than because they are not municipal. If they are not corporations, 
they are not entitled to priority because they are not otherwise re- 
ferred to in the definition of “ person.” 

Although the entire policy of governmental preference appears 
very questionable, Congress has certainly indicated a disposition 
to continue it. In order to avoid litigation it would accordingly 
seem wise to amend the new proviso to Section 64(b) so as to read: 


Provided, that the term “ person ” as used in this section shall include 
corporations, the United States, the several states and territories of the 
United States, and the counties, districts and municipalities of such 
states and territories. 


EXPEDITING ADMINISTRATION 


It may be noted that the doubt as to the period within which a 


discharge might be granted has been resolved in favor of the 
shorter of two possible periods. This is in accord with the purpose 
of expediting bankruptcy administration. Corresponding to this 
change in the branch of the proceedings leading toward discharge 
is a more striking change in the time for filing claims. This perioed 
of limitation has been shortened from twelve months to six months 
from the adjudication.** This will doubtless expedite the adminis- 
tration of all cases where contested matters do not prolong the 
proceedings to such an extent that the delay for filing claims is im- 
material. Anything which expedites the administration has a 
tendency to cut the costs of administration and preservation of the 
property, although the fees of referee, trustee, receiver and mar- 
shal are based upon the moneys distributed and thus are not 
clearly a direct mathematical function of the time consumed. In- 
sofar as delay is likely to lead to substantial further realization 
upon assets, the delay may be suffered as readily as before, and 
in other cases the amendment will probably tend to reduce the 
expense of preserving estates and should tend in some degree to 
reduce attorneys’ fees. 





82 § 57(n). 
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This reduction of the time for filing claims will have one collat- 
eral effect which does not seem to have received consideration and 
probably is not entitled to much weight. Pursuant to the policy of 
freeing the debtor who complies with the Act from his existing 
obligations insofar as possible, courts have held contingent claims 
provable when the contingency making the claim absolute occurs 
before the period for filing claims expires.** Such a case presents 
itself when a bankrupt is only an indorser upon negotiable paper 
and liable only upon the contingency of a principal debtor’s de- 
fault, which has not occurred at the time of the bankruptcy.** The 
opportunity for the application of this principle is obviously re- 
duced when the administration of the estate is hastened. 





83 Moch v. Market St. Nat. Bank, 107 Fed. 897 (C. C. A. 3d, 1901); In re 
Philip Semmer Glass Co., 135 Fed. 77 (C. C. A. 2d, 1905) ; In re Smith, 146 Fed. 923 
(D. R. I. 1906) ; In re James Dunlap Carpet Co., 163 Fed. 541 (E. D. Pa. 1908) 
(perhaps an unsound application) ; Jn re Lyons Beet Sugar Refining Co., 192 Fed. 
445 (W. D. N. Y. 1911); Heyman v. Third Nat. Bank, 216 Fed. 685 (D. N. J. 
1914). See In re Buzzini & Co., 183 Fed. 827, 829 (S. D. N. Y. 1910). Contra: 
In re Pettingill & Co., 137 Fed. 143 (D. Mass. 1905). 

The possibility of proving contingent claims in general has been rather obscured 
by cases denying the provability of claims for future rent, which are submitted to 
rest really upon conceptions peculiar to land law. See the discussion in the second 
instalment of this article. In re Roth & Appel, 181 Fed. 667 (C. C. A. 2d, 1910), a 
rent case, took the needlessly broad ground that contingent claims were not prov- 
able, on the theory that the limitations of § 63(a)(1) control § 63(a)(4). This 
undermined the reasoning of Jn re Philip Semmer Glass Co., supra, without over- 
ruling it. See L. Hand, J., in Jn re Buzzini & Co., supra, and in In re Montague & 
Gillet, Inc., 212 Fed. 452 (S. D. N. Y. 1914). In re Roth & Appel, supra, has not 
been followed in the Third Circuit where Moch v. Market St. Nat. Bank, supra, was 
decided. In re Keith-Gara Co., 213 Fed. 450 (C. C. A. 3d, 1914), affirming 203 Fed. 
585 (E. D. Pa. 1913) ; In re Caloris Mig. Co., 179 Fed. 722 (E. D. Pa. 1910) ; In re 
Spies-Alper Co., 231 Fed. 535 (D. N. J. 1916). 

384 Moch v. Market St. Nat. Bank, In re Philip Semmer Glass Co., In re Smith, 
Heyman v. Third Nat. Bank, supra note 33. These cases have been completely mis- 
apprehended in the Ninth Circuit. See Colman Co. v. Withoft, 195 Fed. 250, 253 
(C. C. A. oth, 1912). Moch v. Market St. Nat. Bank was cited, as if law, for the 
purpose of being distinguished in Dunbar v. Dunbar, 190 U. S. 340, 350 (1903), a 
case which in its broadest aspect stands for the unquestionable proposition that a 
contingent claim is not provable when it cannot be fairly valued in bankruptcy pro- 
ceedings. The Moch case is still cited as law outside the Third Circuit. See In re 
Amdur Shoe Co., 13 F. (2d) 147, 148 (D. Mass. 1926). Its general basis has been 
much strengthened by the definite decision of the Supreme Court that claims for 
anticipatory breach of contract are provable. Cent. Trust Co. v. Chicago Audi- 
torium Ass’n, 240 U. S. 581 (1916). Cf. Board of Commerce of Ann Arbor v. 
Security Trust Co., 225 Fed. 454 (C. C. A. 6th, ror5). 
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MINIMIZING FRAUD 


A. Compositions 


An amendment to Section 12 provides that upon an offer of 
composition, action on the petition for adjudication shall not be 
delayed except upon good cause shown upon proper terms for the 
protection of the bankrupt estate. The original Act in providing 
without qualification that such an application should work a stay 
provided the shifty lawyer for fraudulent bankrupts with one of 
his most useful defenses. An offer for a composition might be 
made with no intention of making good on it or having it con- 
firmed and time would be gained for the dissipation of assets. 

A peculiar advantage of a composition as a shield for fraud has 
disappeared under an amendment to Section 64(b) inserting as a 
preferred claim, inferior only to three classes of administration 
expenses, the reasonable expenses of creditors in successfully op- 
posing a composition. By an amendment to Section 14(b) in 
1910 * the trustee might be authorized to oppose an application for 
a discharge by a creditors’ meeting called for that purpose.** The 
Act of 1910 thus made an application for a discharge much less 
attractive to the fraudulent bankrupt than a fraudulent compo- 
sition, because if the trustee was authorized to act he could proceed 
at the expense of the estate while opposing a discharge, while a 
creditor objecting to the confirmation of a composition, was com- 
pelled to finance the fight himself.** Now if he is successful, he 
can get reimbursement for his expenses. It is not clear whether a 
composition is not still the better shady resort, but the shade is not 
likely to remain quite so deep. Since the objecting creditor gets no 
reimbursement if unsuccessful, the provision does not seem to 
offer an attractive gamble for the unreasonable obstructionist.** 





35 Amending introductory clause and adding final proviso. 36 Stat. 840 (1910), 
t Fep. Stat. ANN. (2d ed. 1916) 661, 702. 

86 A further amendment to said paragraph in 1926 provides that such a meeting 
shall be called on the application of any creditor, the general provisions of § 55(d) 
being thereby superseded in that connection. 

37 See testimony of Mr. Harold Remington, Hearings before the House Judiciary 
Committee pursuant to H. Res. 353, supra note 2, at 83; Hearings on H. R. 5221 
and 81109, supra note 2, at 49. 

38 But cf. Colin, supra note 3, at 803; Cook, supra note 3, at 326. 
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B. Privileged Communications 


Another new paragraph, Section 21(h), is directed at the defeat 
of fraud: 


* A communication by a creditor, receiver, or trustee of one by or 
against whom a bankruptcy petition is filed, or who has been adjudicated 
a bankrupt, to another creditor, uttered in good faith and with reasonable 
grounds for belief in its truth, concerning the conduct, acts, or property 
of such bankrupt, shall be privileged, and the creditor, receiver, or 
trustee so uttering the same shall not be held liable therefor.” *° 


It is not apparent why the privilege should not extend to com- 
munications made to the trustee or receiver, which are as important 
as the cases covered, and it clearly ought to be so extended unless 
some controlling practical consideration escapes us. Certain for- 
mal criticisms may also be made. The new provision does not 
make use of the definition of a bankrupt in Section 1(4) which 
provides that a person by or against whom a petition in bank- 
ruptcy has been filed, is a bankrupt. The needless separate enu- 
meration of such persons does no serious harm, as it can hardly 
work an implied repeal of the definition which is used elsewhere, 
but it detracts from the formal consistency of the law. An amend- 
ment of this new provision solely for the purpose of rejecting this 
surplusage would not be worth while, but if the paragraph is al- 
tered for the purpose of supplying the substantial omission pointed 
out, the surplusage might as well be eliminated then. An argument 
that its elimination would be construed as altering the substance of 
the provision is not entitled to consideration. Perhaps the word 
“uttered ” is open to the objection of being applicable only to 
verbal communications. It would seem preferable to refer to a 
communication “ made.” Also the failure to repeat the phrase “ of 
one” before the clause “ who has been adjudicated a bankrupt ” 
makes the section literally refer to creditors, receivers, etc., who 





89 A question has been raised as to whether Congress can so alter state law. 
Hearings on H. R. 5221 and 8110, supra note 2, at 28. It would seem clear that the 
probity of bankruptcy proceedings can be protected by provisions reasonably adapted 
to that end, and that the judgment of Congress as to the connection between the 
evil and the preventive measure must be given great weight. -The provision should 
be upheld upon the same theory as § 9 which exempts a bankrupt from arrest on 
civil process issuing out of a state court except as in said section provided. 
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have been adjudicated bankrupt. Incorporating the above sugges- 
tion, the paragraph might well be made to read as follows: 


A communication concerning the conduct, acts, or property of a bank- 
rupt by a creditor, receiver, or trustee of such bankrupt to any other 
person who is a creditor, receiver, or trustee of such bankrupt, made in 
good faith and with reasonable ground for belief in its truth, shall be 
privileged, and such a person so making such communication shall not be 
held liable therefor under the laws of any state or the United States. 


C. Refusal of Discharge 


The grounds for refusing a discharge *° have been broadened and 
increased in number. Destruction, concealment or failure to keep 
books of account now bars a discharge unless deemed justifiable 
by the court. Mutilation and falsifying of such books is put upon 
a like basis. It is now required that such books of account or 
records disclose the bankrupt’s business transactions as well as his 
financial condition. 

A useful change has extended the scope of the clause relating to 
a bankrupt who has issued a false financial statement.*? The 





40 §$ 14(b). 

41 The American Bar Association Committee presented this amendment as partly 
a liberalization and partly a stiffening of the clause in question (§ 14(b)(2) ). See 
(1925) 50 Am. Bar Assn. Rep. 483; Hearings on H. R. 5221 and 8110, supra note 2, 
at 18. And cf. testimony of Professor Edwin C. Brandenburg, ibid. 26. Since, how- 
ever, the old Act required that the destruction etc., be with intent to conceal the 
bankrupt’s financial condition, and since such acts or omissions with such intent 
could scarcely be held justifiable, the change seems entirely in thé direction of 
stiffer requirements. 

42 §14(b)(3). Formerly the Act covered obtaining money or property upon 
statements made directly to a creditor or his representative for the purpose of ob- 
taining credit from him. In commercial practice it has become usual in all but 
large transactions to extend credit upon the faith of statements obtained from com- 
mercial agencies whose information is commonly based chiefly upon statements 
made by the prospective debtors to the agencies for general use without reference to 
any particular creditor. A false statement made to such an agency was not met by 
the provision described, nor did the latter cover the case where the debtor only 
obtained an extension or renewal of credit without obtaining new money or prop- 
erty upon a false financial statement even if made to the creditor, although this last 
gap had been supplied by judicial construction. See Colin, supra note 3, at 795, and 
cases cited. Now a discharge may be refused if the bankrupt has obtained money or 
property on credit or an extension or renewal of credit by causing a materially false 
statement in writing respecting his financial condition, to be made or published in 
any manner whatsoever. Quaere whether such a provision would change the result 
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period of limitations upon a fraudulent conveyance has been 
lengthened from four to twelve months for the purpose of barring 
a discharge, but not for other purposes. A totally new bar to a 
discharge is a failure of the bankrupt to explain his insolvency 
or losses of assets. This is coupled with a new proviso to the entire 
paragraph in question,** shifting the burden of proof onto the 
bankrupt with reference to his eligibility for discharge in case the 
court has found reasonable grounds for believing the bankrupt 
has committed any act which constitutes a bar. It will be inter- 
esting to see whether this is enforced with any uniformity. What 
are “ reasonable grounds for believing”? Unless they are some- 
thing less than a preponderance of the evidence, the amendment 
makes no change in the burden of going forward. 

A prior discharge within six years is now a bar whether obtained 
in voluntary or involuntary proceedings. This is of importance as 
removing an excuse for a collusive involuntary bankruptcy. The 
only remaining excuse has been removed by an amendment to Sec- 
tion 7(8) allowing a voluntary bankrupt ten days after adjudica- 
tion in which to file his schedules, which period may be extended in 
the discretion of the court. Consequently voluntary and involun- 
tary bankruptcies are put upon as similar a basis as possible. 

It was too easy to get a discharge under the Act as it stood, and 
it may be that all the above changes are on the whole desirable. It 
should not be overlooked, however, that every additional bar to a 
discharge limits its effectiveness to perform its original function. 
Bankruptcy laws existed for nearly two hundred years in England 
before provision was made for discharges.** Criminal penalties 
proved inadequate to enforce the Acts and the discharge was first 
introduced in the reign of Anne *° as an inducement to bankrupts 
to surrender their assets and comply with the Act. Suppose a 
debtor has issued a false financial statement or has failed to keep 





of such cases as Jn re Ford, 14 F. (2d) 848 (W. D. Wash. N. D. 1926) where a con- 
tractor apparently obtained a construction contract by getting a guaranty from a 
third person through a false financial statement. Cf. Textile Banking Co. v. Golden- 
berg, 12 F. (2d) 506 (C. C. A. 3d, 1926) (delivery but not sale on credit obtained by 
false statement to seller’s assignee). 

43 § 14(b). 

44 The first bankruptcy act in England was (1542) 34 & 35 Hen. VIII, c. 4. It 
was almost wholly penal and provided for the arrest of ‘‘ such offenders.” See WiL- 
LISTON, CASES ON BANKRUPTCY (2d ed. 1915) I. 

45 Ibid. 2. 
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books of account and feels that he can offer no valid excuse; he 
has no inducement to comply with the Act in other respects except 
to avoid the rather remote chance of going to prison. Hope of 
relief may operate more strongly on some despairing minds than 
fear of further misfortunes. 


D. Penal Provisions 


An increase of the maximum penalty for violation of the Act 
from two to five years is probably harmless and unimportant. The 
number of offenders that have received the present maximum sen- 
tence is an insignificant fraction of those guilty.*° As far as its 
effect in terrorem is concerned, probably comparatively few offend- 
ers know or consider the precise provisions of the law, and most of 
those who are ready to chance a prison term of two years are prob- 
ably reckless enough to run the slight chance of drawing five. An 
increase of the Statute of Limitations on criminal offenses under 
the Act from one to three years seems a very moderate and desir- 
able change. The former period was so short as to amount to prac- 
tically an invitation to fraud, extended to all those who do weigh 
legal consequences at all. 

Section 29(a) punishing embezzlement, etc., or unlawful de- 
struction of documents by trustees, has been extended to receivers, 
custodians, or other officers of the court, supplying a queer omis- 
sion in the original Act. Another obvious defect in this section has 
been cured by making it an offense on the part of any person to 





46 It is exceedingly difficult to get bankruptcy frauds prosecuted. See Dillon, 
Conspiracies to Defraud Creditors (1924) 1 Am. B. Rev. 98, 103. This fact ex- 
plains why it was thought necessary to enact the new paragraph 29(e). See p. 355 
infra. That paragraph suggests on its face some of the many long and tiresome steps 
abounding in chance for a defendant’s escape, that must be taken to secure a con- 
viction. The percentage of fraudulent bankruptcies is generally conceded to be very 
large. See Tregoe, How the Credit Crook Works (1926) 3 Am. B. Rev. 53; Goet- 
ting, Prevention of Bankruptcy (1925) 2 Am. B. Rev. 136, 138; Neuberger, Preven- 
tion and Detection of Fraudulent Failures (1924) 1 AM. B. Rev. 179. But cases 
under § 29 are few. See Levitt, Federal Bankruptcy Act: Section Twenty-nine 
(1926) 11 Corn. L. Q. 300. Cf. “It was fraudulent trading and bankruptcy, which 
has largely increased since the War, that caused the appointment of the committee, 
[of the English Board of Trade] and, naturally, to the discovery and punishment 
of offences of this type, they directed principally their attention.” (1925) 159 L. T. 
112. For the recent stiffening of the penal provisions of the English bankruptcy 
law, see (1926) 16 & 17 Geo. V, c. 7, $§ 5—10. 
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conceal property belonging to the bankrupt estate from the trustee, 
receiver, marshal or other officer of court charged with the custody 
or control of property, or from creditors in composition cases. 
Formerly only concealment from the trustee by the bankrupt was 
punishable. The creation of three new offenses seems warranted. 
They relate to concealing or transferring property with intent to 
defeat the Act, destroying or falsifying records, withholding rec- 
ords from the trustee or receiver, and the like.* 

An amendment has been made to the clause as to extortion of 
money or property as a consideration for acting or forbearing to 
act in bankruptcy proceedings.** The clause now omits any refer- 
ence to extortion and makes it an offense to obtain any money, 
property, etc., reward, advantage or promise thereof from any per- 
son for acting or forbearing to act in bankruptcy proceedings. 
Suppose a debtor is insolvent and has made a transfer to a creditor 
which will amount to a preference if bankruptcy ensues within four 
months. Another creditor obtains security from a relative of the 
insolvent by threatening bankruptcy proceedings which he intends 
to institute if necessary. He has himself obtained an advantage, 
but it is not by transfer of the debtor’s property and it is submitted 
that clearly no offense is committed. Suppose now under like 
threat the debtor transfers some of his own property to the second 
creditor in such circumstances that another preference would result 
if bankruptcy ensues. If this is construed to be an offense, it is 
submitted that the amendment is too-broad. It is only human for 
a creditor to press for payment or security, and the less likely the 
debtor is to meet all his obligations, the more excusable, in one 
aspect at least, such selfish vigilance becomes. The creditor runs 
the risk of losing his advantage if bankruptcy proceedings are in- 
stituted within four months, but until the event of bankruptcy he 
does not know whether he has received a preference or not. How- 
ever, the specification of offenses which may be committed by 





47 § 29(b) (6), (7) and (8). A specious argument may be based upon a reading 
of the amendment apart from the entire paragraph. The first additional offense 
relating to the concealment or transfer of property (§ 29(b)(6)) is qualified by a 
phrase limiting its application to an officer or agent acting in contemplation of his 
principal’s bankruptcy, and it will be contended that such qualification modifies the 
two following clauses enumerating additional offenses. A consideration of the struc- 
ture of the entire paragraph renders such a construction inadmissible. 

#8 § 29(b) (5). 
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others than a trustee or receiver is modified by the requirement 
that the acts in question be done “ fraudulently.” *° Through a 
reasonable application of this adverb, the way lies open to a reason- 
able application of the amended clause. , 

A new paragraph ” provides that the referees, trustees, and re- 
ceivers shall report probable violations of the Act to the United 
States District Attorney whose duty it shall be to investigate and 
prosecute unless he decides that the ends of public justice do not 
require such action. To one sufficiently ignorant in the ways of 
legal administration it must seem almost incredible that there is 
any need for such a specific provision. 


UNINCORPORATED COMPANIES 


Section 1(6) defining corporations has been extended so as to 
cover “ joint-stock companies, unincorporated companies and as- 
sociations, and any business conducted by a trustee or trustees, 
wherein beneficial interest or ownership is evidenced by certificate 
or other written instrument.” This provision, unlike most of the 
amendments of 1926, is likely to be more confusing than helpful. 
The only explanation of it offered in the Congressional Record is 
that it was designed to make certain that “ those businesses con- 
ducted under the guise of so-called trusts ’’ were amenable to bank- 
ruptcy proceedings.’ Several points may be made with reference 
to this statement. In the first place a business conducted under the 
“ guise of a so-called trust ” is presumably not a trust but a part- 
nership.*” Its members are directly liable upon its debts. The 
assets of the individuals ought to be distributed in bankruptcy 
under the provisions of Section 5 relating to partnerships, and a 
statement that such businesses are corporations can only tend to 
obstruct proper administration. In the next place the persons and 
organizations who suggested the amendment indicated an intention 
to reach businesses which were conducted without guise or disguise 
under a form of organization which has distinct legal recognition 
in one or more of our states. 

The amendment was recommended in briefer form to the Judi- 





49 Section 29(b) covers all such offenses. 

50 § 29(e). 

51 67 Conc. REc. 7525 (1926). 

52 In re Parker, 283 Fed. 404 (C. C. A. 7th, 1921). 
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ciary Committee of the House in 1925 by Massachusetts lawyers.” 
At that time a case was pending, the opinion in which ably dis- 
cusses the situation with reference to such trusts as it arises in 
Massachusetts. In Gallagher v. Hannigan,” decided May 8, 1925 
by the Circuit Court of Appeals for the First Circuit, a trustee in 
bankruptcy of a Massachusetts trust, adjudicated bankrupt as an 
“ unincorporated company ” under the authority of Section 4(b), 
obtained a judgment in the Federal District Court in Massachu- 
setts for the recovery of fraudulent conveyances. The defendants 
appealed and set up that there was no jurisdiction to adjudicate 
the trust bankrupt as an unincorporated company, because it was 
a partnership, and the trustee therefore had no title to its assets. 
The court might have taken the ground that the form of the decree 
of adjudication was no concern of the defendants, that as long as 
the organization was amenable to bankruptcy there was jurisdic- 
tion to proceed against it, and that the decree of adjudication 
could not be thus collaterally attacked. The court took no such 
ground, however, but undertook to show why the trust was prop- 
erly treated as: an unincorporated company notwithstanding the 
acknowledged fact that such associations “ are held by the Massa- 
chusetts courts to be for certain narrowly limited purposes part- 
nerships.” After pointing out that the Massachusetts statutes 
provide that such an association may be sued and its property 
subjected to attachment and execution “ as if it were a corpora- 
tion,” the court, speaking through Judge Johnson, said: 


“. . . Most of these associations limit their contractual liabilities to 
the res of the trust estate, thus seeking and generally attaining, nearly if 
not quite all, the limited liability of a corporation. .. . 

“ The trust estate, so far as its assets are concerned under Massachu- 
setts law, is treated as an entity, as is acorporation. The fact, if it bea 
fact, that such associations may be partnerships as to creditors not 
charged with notice that the officers thereof are required to limit their 
contractual undertakings as to the res of the trust estate, is no reason for 
holding that bankruptcy may not be invoked in order to provide equality 
of treatment of all creditors of this separate entity. . . . 

“The reason . . . why a partnership cannot be adjudicated bankrupt 





58 Hearings pursuant to H. Res. 353, supra note 2, at 33. 
54 5 F. (2d) 171, 174-75 (C. C. A. 1st, 1925), certiorari denied, 269 U. S. 573 
(1925). 
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unless all of its partners are insolvent, grows, not out of the words of the 
Bankruptcy Statute, but out of the general principles of law. There 
cannot be equality of treatment unless the court extends its jurisdiction 
to the assets which must be marshaled for the purpose of distribution. 
But these reasons do not at all apply to voluntary associations or unin- 
corporated companies; for in these cases the shareholders, even if part- 
ners inter sese (Flint v. Codman, 247 Mass. 463, 471, 142 N. E. 256), 
or as to the rare creditor not charged with knowledge of the limited 
powers of their officers, . . . are not liable to the ordinary creditors of 
the association. As to most, generally as to all creditors, the res or trust 
estate stands exactly like the assets of a corporation. It is the sole resort 
of creditors. The shareholders and officers of these associations stand 
outside the scope of the bankruptcy liquidation, just as do the officers 
and stockholders of an ordinary corporation. Their individual assets are 
not liable for the association’s debts. The Bankruptcy Court has, there- 
fore, no occasion to extend its jurisdiction over these shareholders.” 


The opinion then quotes with approval from the opinion of Judge 
Morton in Jn re Associated Trust,”° who in adjudicating a Massa- 
chusetts trust a bankrupt as an unincorporated company within 
the meaning of Section 4(b) said that the word “ company ” as 
used in that section ‘‘ would seem to imply an association of indi- 
viduals, not partners, carrying on business under a distinct name, 
and having common rights inter se, but having no individual owner- 
ship in the joint property, no individual control over the business 
in which the joint capital is embarked, and no direct individual 
liability for the company’s debts.” Apropos of this definition 
Judge Johnson made the following significant remark: ‘‘ The words 
‘no direct individual liability for the company’s debts ’ furnish the 
main reason for the conclusion that such associations, although for 
some purposes partnerships, under the Massachusetts holdings, are 
not to be dealt with as partnerships under the Bankruptcy Act, 
where an equal distribution of their assets among their creditors is 
the controlling purpose.” °° 

Such an opinion is intelligible. It goes to the heart of a specific 
problem in such a manner as to throw much light upon the solution 
of a complex of related problems in bankruptcy. The situation is 
something like this. Our general common law recognizes indi- 
viduals, partnerships and corporations. It is built up around those 





55 222 Fed. 1012, 1013 (D. Mass. 1914). 56 5 F. (2d) at 175. 
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conceptions. An organization which does not fit exactly into one 
of these categories offers great difficulties in many aspects. Those 
difficulties, insofar as they are faced and not evaded, are generally 
resolved in each particular case by considering such questions as 
“Ought the members of this hybrid organization to be treated in 
the same way that partners are treated in this sort of a case? ” 
The results of such decisions must be generalized, but the present 
structure of our law imposes upon such generalizations the rather 
unsatisfactory form of statements such as that the organization is 
a partnership for some certain purposes and not for certain other 
purposes. There is often the further difficulty of determining how 
a partnership ought to be treated in bankruptcy, so that it is not a 
very stable standard of reference. And one is likely to be enticed 
into the attempt to solve the partnership questions by reference to 
the imperfectly understood problem of whether it is an entity or 
not. 

Clearly the Bankruptcy Act cannot reform the general law of 
contracts or of legal personality. It must take the general law as 
it finds it and, with as little shock as possible to existing legal con- 
ceptions, outline the scope of its application and, insofar as pos- 
sible, the general method of administration to be pursued under it 
in order to achieve its purposes. The Bankruptcy Act has two 
main purposes — to prevent preferences and to give discharges. 
The discharge of a corporation or an association as such is of trif- 
ling moment. The effect of its discharge on the liability of indi- 
viduals is important. Preventing préferences means distributing 
assets among creditors. What assets? That is the most crucial 
question of all. Incidentally, it is necessary to consider whether 
the federal courts ought to be bothered with administering the 
assets of associations not existing for business or commercial 
purposes. 

As applied to associations other than partnerships or corpora- 
tions the Bankruptcy Act has afforded no adequate guide to the 
solution of these questions. After the original Act of 1898 was 
drafted, Section 4(b), which specifies who may become an involun- 
tary bankrupt, was changed in conference committee by inserting 
the words “ any unincorporated company.” *’ The courts have ac- 
knowledged the difficulty of construing those words nearly every 





57 See 31 Conc. Rec. 1780, 5061 (1898); 1 CoLLieR, BANKRUPTCY (13th ed. 
1923) 214. 
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time they have come up for construction.** Not only is the term 
vague on its face as to what it includes, but the Act has never 
clearly stated what is to be done with such organizations as are 
held to be included. There is the further puzzling fact that al- 
though the classes of corporations subject to bankruptcy has 
always been carefully limited, there is no corresponding limitation 
upon unincorporated companies. 

The courts have labored with each of these difficulties with mod- 
erate success. They have properly refrained from outlining the 
maximum ground that can be covered by the phrase “ unincor- 
porated company ” and have carefully limited the bases of their 
decisions to the facts of the cases as they have arisen. So far they 
have been able to avoid giving any extended effect to the fact that 
according to the wording of the Act, such a company need not be 
a moneyed, business or commercial company.*® The view has 
properly prevailed that, the subject of partnerships being spe- 
cifically dealt with in Section 5, partnerships are presumably not 
referred to as unincorporated companies in Section 4(b).°° The 
fact that limited partnerships were defined as corporations in the 
original Act pointed the way to treating as corporations companies 
not to be treated as partnerships. However, the definition of cor- 
porations in Section 1(6) has been held to be controlled by the 
more specific provisions of Section 5, so that although a bankrupt 
may be a body “having . . . powers and privileges of private 
corporations not possessed by individuals and [ordinary | partner- 
ships,” if it is essentially a partnership in that its members do not 
have limited liability, it will be treated as a partnership in bank- 
ruptcy, for to do otherwise would “ deprive creditors of the right 
to have the individual property of the partners administered for 
their benefit by the bankruptcy courts.” * 

Massachusetts or common law trusts have several times been 





58 See, e.g., In re Associated Trust, supra note 55; In re Order of Sparta, 238 
Fed. 437, 430, 441 (E. D. Pa. 1916), 242 Fed. 235, 238 (C. C. A. 3d, 1917); In re 
Tidewater Coal Exchange, 274 Fed. 1008, ro1o (S. D. N. Y. 1921); In re Parker, 
275 Fed. 868, 869 (N. D. Ill. E. D. 1921). 

59 In re Order of Sparta, supra note 58; In re Tidewater Coal Exchange, 280 
Fed. 638 (C. C. A. 2d, 1922), affirming 274 Fed. 1008 (S. D. N. Y. 1921); In re 
Seaboard Fire Underwriters, 137 Fed. 987 (S. D. N. Y. 1905). 

60 Gallagher v. Hannigan, supra note 54; In re Parker, supra note 58, rev’d on 
other points, 283 Fed. 404 (C. C. A. 7th, 1921) ; Im re Associated Trust, supra note 
55; Burkhart v. German-American Bank, 137 Fed. 958 (S. D. Ohio, 1904). 

61 Burkhart v. German-American Bank, supra note 60, at 959, 960. 
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adjudicated bankrupt as unincorporated companies.” The term 
has also been held to cover an association of coal shippers described 
by the court as “a clearing house for coal,” ** and a Lloyds Fire 
Insurance Association.®* It is clear that the company need not 
operate for a company profit. It is sufficient that it exist for busi- 
ness purposes. The nearest approach to holding a social organiza- 
tion included was a case covering a fraternal beneficiary society 
which the court found existed primarily for the purpose of provid- 
ing death benefits for its members.*” Whether “ any unincorpo- 
rated company ” can be adjudged bankrupt remains undecided. 
The case law may not be as clear as the above statement, whose 
clarity is certainly not overpowering, but a codification of such 
case law in whole or in part might not be unwise, particularly as 
the Supreme Court has not passed on the questions involved.® 
But the amendment of 1926 does not codify that law. Its framers 
seemed bent upon making sure that Massachusetts trusts should 
be amenable to bankruptcy. That end would seem definitely 
achieved. A brief statement in Section 4(b) that unincorporated 
companies included what is commonly known as a “‘ Massachusetts 
trust ” or a “ common law trust ” would have accomplished that. 
But how much else has the amendment done? The phrase “ unin- 
corporated company ”’ is intelligible in view of its history in Sec- 
tion 4(b). Even as to that phrase some confusion may possibly 
persist because its natural significance is so much broader than the 
limited, if vague, technical one it has been acquiring in bank- 
ruptcy.*’ But the new amendment does not stop with the seeming 





62 In re Associated Trust, supra note 55; In re Sargent Lumber Co., 287 Fed. 
154, 155 (E. D. Ark. 1923) (semble); In re Inter-City Trust, supra note 18 (held 
adjudication improperly presented for review); Krey Packing Co. v. Wildwood 
Springs Resort Ass’n, 4 F. (2d) 793 (C. C. A. 8th, 1925) (held adjudication im- 
properly collaterally attacked) ; Gallagher v. Hannigan, supra note 54. But cf. 
In re Parker, supra note 52. 

83 Jn re Tidewater Coal Exchange, supra note 59, at 643. 

64 In re Seaboard Fire Underwriters, supra note 59. 

85 Jn re Order of Sparta, supra note 58. Aliter if the company were incorpo- 
rated. In re Dairy Marketing Ass’n, 8 F. (2d) 626 (D. Ind. 1925). See (1926) 74 
U. Pa. L. REv. 408. 

66 The Court denied certiorari in Gallagher v, Hannigan, supra note 54. 

67 Thus a district court said as late as 1921: “ If the words be given their normal 
meaning used as a part of the entire context, we can find nothing in the adjective 
‘ unincorporated ’ that does not include respondents. The adjective plus the noun 
* company ’ is, of course more elastic, more uncertain; but, used in connection with 
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paradox of saying that an unincorporated company is a corpora- 
tion; it says that “ unincorporated associations ” are corporations. 
This last term must be rejected as surplusage or else given a wider 
effect than the term “ unincorporated company,” because the 
courts, in trying to decide what is an unincorporated company 
within the meaning of Section 4(b), have referred to unincorpo- 
rated associations as a generic term, and have examined the ques- 
tion as to which of such associations were intended by the phrase 
unincorporated company.** How wide is the possible signification 
of this new statutory term, of which the courts must work out their 
own definition, is amply evidenced by an extract from a leading 
text on unincorporated associations.” 

Even the words of the 1926 amendment more specifically de- 
scriptive of Massachusetts trusts seem needles:'v broad. Suppose 
John Doe runs a retail business and has other assets. He declares 
himself trustee of his retail business for himself, his wife and his 
son in equal shares, and issues three written certificates of bene- 
ficial interest. The business is now conducted by a trustee and it 
is a business wherein beneficial interest is evidenced by certificates. 
Therefore the business is a corporation. It is not of a class denied 


the privilege of a voluntary petition in Section 4(a). Therefore 





the words ‘ natural person’ and ‘corporation,’ it is entitled to such a meaning as 
will cover that which is neither corporation, natural persen, or copartnership.” In 
re Parker, supra note 58, at 870. 

68 See In re Associated Trust, supra note 55; Jn re Order of Sparta, supra note 
58; In re Tidewater Coal Exchange, 280 Fed. 638, 643 (C. C. A. 2d, 1922), affirm- 
ing 274 Fed. 1008, 1010 (S. D. N. Y. 1921) ; In re Sargent Lumber Co., supra note 62. 

69 “ The term ‘association’ has not acquired a technical legal meaning which 
can safely be stated in the form of a definition. In the philosophy of the law it has 
been used sometimes to describe all cohesive groups of individuals whether or not 
endowed by the State with the conception of artificial entity. . . . Individuals act- 
ing in groups without a charter of incorporation from the State may be classified 
. . . [as follows]: 

“A, Those whose object is profit: 1. Associations for Profit or Partnerships, 
(a) Informal Associations, (b) Mining Partnerships, (c) Statutory Joint Stock 
Associations, (d) Defective Incorporations (in most States), (e) Formal Associa- 
tions; 2. Trusts; 3. Unassociated Groups, (a) Dealers through a Common Agent, 
(b) Syndicates Underwriting Securities (usually), (c) Lloyd’s Insurers (usually), 
(d) Defective Incorporations (in some States), (e) Tenants in Common; B. Non- 
Profit Associations: 1. Social Clubs; 2. Fraternal Orders; 3. Benefit Societies; 4. 
Temporary Local Organizations; 5. Religious Societies; 6. Professional Societies; 
7. Farmers’ Telephone Lines; 8. Socialistic Communities; 9. Stock Exchanges; 10. 
Trade Unions and Employers Associations.” WRIGHTINGTON, UNINCORPORATED 
Associations (2d ed. 1923) 1, 4. 
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the business can file a voluntary petition in bankruptcy, and get a 
discharge. What debts are barred by the discharge? The debts 
of the business. But it may be said that the business had no debts, 
they were the debts of John Doe. But the Bankruptcy Act says 
that the business is a corporation, and if a partnership can have 
debts while not even an entity in law, surely a corporation can 
have debts for the purposes of Section 17 of the Bankruptcy Act as 
much as any other section. Any business man knows what the 
“debts of a business”? means. The fact that John Doe as well as 
the business may be liable upon the debts (i.e., that he can be 
compelled to respond out of non-business assets unless his creditors 
have agreed otherwise) does not simplify but rather complicates 
matters if the business files a petition in bankruptcy. The Act 
makes no provisions for administering such a “ business ” in bank- 
ruptcy. 

The difficulties, if not the absurdities, in holding all associations 
to be corporations for the purposes of the Act must be apparent. 
The class of 1927 of X college may be organized an association. 
It cannot sue or be sued, and yet it is within the definition and can 
file a voluntary petition in bankruptcy, because it is a corpora- 
tion.“’ A corporation is a person,” and such a person may become 
a voluntary bankrupt.” It will be at once suggested that such an 
association can have no debts and so there will be no property to 
administer. But logically the only reason it cannot have debts is 
because the law says only persons can have debts and the associa- 
tion is not a person. But it is a person under Section 1(6) and 
(19). If the treasurer of the class has class funds, and tradesmen 
run accounts with the “ class of 1927,” there is nothing inherently 
fantastic about the suggestion. Courts will recognize that even 
an “account ” can be “ treated as an entity” by business men.” 
The amendment says that all associations are corporations, and a 





70 § 1(6). 71 § 1(10). 72 § 4(a). 

73 See In re Tidewater Coal Exchange, 292 Fed. 225, 229 (S. D. N. Y. 1923). 
Cf. In re Gendron, 13 F. (2d) 263 (D. Mass. 1926). Receiving a telephone order 
from Leo’s Boot Shop, S ships and bills goods to “ H, proprietor,” at the address 
of Leo’s Boot Shop, thinking that H is the proprietor of that shop and intending 
to give credit to H only. L, who is the proprietor, takes the goods. Held, that title 
passed to L.. The shop and not the person was treated as the buyer, although, of 
course, this result was reached through a statement-that the name of the shop was 
the trade-name of the proprietor. 
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corporation is anentity. It may be argued that on its face the Act 
indicates an intention to treat as a legal entity whatever associa- 
tion may be treated as an entity in business contemplation, and 
that its apparent purpose is to override state law comprehensively 
and to overreach all technical barriers to adjudication in bank- 
ruptcy arising out of the conceptions of legal entities or personal- 
ities. The answer to our supposed cases is that the courts would 
not construe the Act to apply to John Doe or the class of 1927 
with the absurd consequences suggested. But that does not save 
the face of Section 1(6) as amended. Its language is too broad. 
It does not serve the function of a definition; it does not define. 
In order to reach a narrow kind of cases the most comprehensive 
words are used, and the burden of carving out a definition is left 
to the more or less impoverished litigants before bankruptcy 
courts. If the intent is to reach the Massachusetts trust, would 
it be too vulgar to come right out and say so? No definition can 
avoid all difficulties in its application, but indirectness in expres- 
sion is no virtue per se. 

There are various possible ways of giving expression to the 
ideas here developed with a view to avoiding these objections to 
the recent amendment. The problem of making a workable pro- 
vision is not simple because the legal situation with reference to 
Massachusetts trusts apart from bankruptcy is not simple. Some 
states may insist that such trusts are partnerships as to transac- 
tions within their jurisdiction. Even in states where these organi- 
zations are allowed to attain limited liability, the associates may 
be directly liable to creditors to whom notice of the limited author- 
ity of the trustees is not brought home. On the whole it seems 
easiest to attempt to cover the situation in a new paragraph on the 
subject of incorporated companies, which might be entitled Sec- 
tion 54 for want of a better designation, and drawn to the fol- 
lowing effect: 


Section 54. — UNINCORPORATED ComMPANTES. — Unincorporated com- 
panies shall include inter alia any association of persons or combina- 
tion of capital organized in the form of what is commonly designated a 
“ common law trust ” or a “ Massachusetts trust,” and shall not include 
an ordinary partnership.7* An unincorporated company which is en- 





74 The term “ ordinary partnership ” is, of course, not a technical one, but there 
is good precedent for using it in contradistinction to the kind of hybrid association 
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gaged in any business or commercial enterprise or operations may be 
adjudged a bankrupt upon a voluntary or involuntary petition. If a 
majority in amount of the claims provable in bankruptcy against it do 
not constitute direct individual liabilities of the members of said com- 
pany, the property of said company shall be administered as if said com- 
pany were a corporation, otherwise such company shall be deemed a 
partnership and shall be governed by the provisions of Section 5. If by 
reason of an erroneous estimate of the portion of the claims constituting 
direct individual liabilities of the members of said company, or for any 
reason, said company is adjudicated bankrupt as a partnership when it 
should have been adjudicated as an unincorporated company to be 
treated as a corporation, or vice versa, the bankruptcy proceedings shall 
not abate, but the court shall enter such order as equity may require and 
shall direct the administration in bankruptcy to proceed in accordance 
with the correct classification of said company as in this section pre- 
scribed. In no case shall the discharge of said company operate so as to 
affect any existing or possible liability on the part of the individual mem- 
bers thereof upon or on account of the company’s debts or obligations, 
but if said company is treated as a partnership, any member of said com- 
pany shall be entitled to a discharge upon the same conditions as mem- 
bers of ordinary partnerships.”® 


It will be noticed that the definition of an unincorporated com- 
pany has been limited so as to conform to the limitation upon the 
involuntary bankruptcy of corporations in Section 4(b). It seems 
as if the courts had been puzzled and somewhat embarrassed by 
the absence of such a limitation,”* and no reason is perceived why 





that we wish to reach under the term “unincorporated company.” See Burk- 
Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110, 113 (1925). 

75 The amendment of 1926 to §1(6) could then be repealed and the words 
“any unincorporated company ” struck from § 4(b). In order to make the Act 
consistent in its abbreviated notation in such clauses as § 2(1) giving courts of 
bankruptcy jurisdiction to adjudge “ persons ” bankrupt, the definition of persons 
in § 1(19) should be extended to include “ unincorporated companies as defined in 
Section 54.” The repeal of the new matter in § 1(6) would carry with it the sepa- 
rate reference to joint stock companies, which reference is unnecessary in view of 
the scope of § 1(6) in the original Act and the proposed § 53. 

76 See cases cited in note 58 supra. 

The adjective “moneyed ” has been omitted on the theory that it is not appli- 
cable to unincorporated companies other than private banks, and it is assumed that 
private banks may be liquidated under state laws as well as banking corporations, 
and that the same policy exists in favor of not interfering with the administration of 
state banking laws, which abound in local peculiarities and which can best be ad- 
ministered under the supervision of the state courts. If this assumption is erroneous, 
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the jurisdiction of bankruptcy courts should be extended to social 
organizations and the like simply because they are unincorporated. 
Were it not for the recent policy of discouraging collusive involun- 
tary bankruptcy by placing voluntary and involuntary bank- 
ruptcy upon the same basis,” there would be no good reason for 
admitting any corporation or unincorporated company with the 
incidents of limited liability to voluntary bankruptcy. 

There may be some difficulty in giving full effect to the provi- 
sion that a discharge of the company shall not affect the liability 
of its members. Thus it has been held in Massachusetts that the 
effect of a discharge of a corporation upon the liability of its direc- 
tors is a question of state law and that the final provision of Sec- 
tion 4(b) is not binding on the states.** There would seem to be 
no practical course open to Congress, however, except to make a 
sensible provision in accordance with the result that ought to be 
reached with the codperation of the state courts and to let the con- 
stitutional question await a tardy determination in the United 
States Supreme Court, if necessary. It is of the very essence of a 
discharge that it affect the operation of state laws relating to 
remedies, and any requirements of state procedure should yield to 
the supreme law of the land. 


TIME OF EXEMPT OCCUPATION 


Since the section just discussed would involve an amendment to 
Section 4(b) already mentioned in a footnote, we may at this 
point suggest an addition to the same paragraph which would 
settle a distinct but troublesome question in accordance with what 
is probably the weight of authority ” as well as the most practical 
solution: 





a suitable change could readily be made in the above draft. It probably would not 
be important, for even in the absence of the word “ moneyed ” or its exact equiva- 
lent, the way would be open for the courts to include under the designation “ busi- 
ness ” or “commercial ” any moneyed corporation whose insolvency is not ade- 
quately provided for by state law. 

77 See p. 352 supra. 

78 Train v. Marshall Paper Co., 180 Mass. 513, 62 N. E. 967 (1902). See Hill 
v. Harding, 130 U. S. 699, 703 (1889). The latter case shows how an Illinois court 
molded its judgment to comply with the Act of 1867, but the Supreme Court did 
not seem to think that a state court would be obliged to do so. 

79 The time of the act of bankruptcy was held to be the crucial date in Virginia- 
Carolina Chemical Co. v. Shelhorse, 228 Fed. 493 (C. C. A. 4th, 1915) ; Counts v. 
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The status of a bankrupt as a farmer or a wage earner shall be deter- 
mined as of the time that the act of bankruptcy occurred. If several acts 
of bankruptcy are proven, a person may be adjudicated bankrupt unless 
he was chiefly engaged in one of the foregoing exempt occupations at the 
time of each of such acts of bankruptcy. 


Acts OF BANKRUPTCY 


A. Receiverships 


The stultifying construction put upon the specification of the 
old fourth act of bankruptcy warns us that court decisions cannot 
always be relied upon to carry out the purpose of an imperfectly 
expressed provision. The Act of 1898 made no provision about 
equity receiverships, but in 1903 it was made an act of bankruptcy 
if the debtor “ being insolvent, applied for a receiver or trustee for 
his property, or because of insolvency a receiver or trustee has 
been put in charge of his property under the laws of a state.” *° 
The voluntary receivership provision was simple, but collusive in- 
voluntary proceedings were resorted to by those who wanted to 
avoid bankruptcy. Probably no equity court ever established a 


receivership “ because of insolvency” in the bankruptcy sense, 
for the definition of insolvency in the Bankruptcy Act is practi- 
cally unique.*’ If such insolvency exists where an equity receiver- 





Columbus Buggy Co., 210 Fed. 748 (C. C. A. 4th, 1913); Flickinger v. First Nat. 
Bank, 145 Fed. 162 (C. C. A. 6th, 1906) ; Harris v. Tapp, 235 Fed. 918 (S. D. Ga. 
1916) ; In re Beiseker & Martin, 277 Fed. to10 (D. Mont. 1921); In re Doroski, 
271 Fed. 8 (E. D. N. Y. 1921); Im re Leland, 185 Fed. 830 (W. D. Mich. ror10) ; 
In re Luckhardt, 101 Fed. 807 (D. Kan. 1900). But the date of incurring the debts 
to the petitioning creditors has also been held to govern. Jn re Wakefield, 182 Fed. 
247 (N. D. Cal. 1910) ; In re Naroma Chocolate Co., 178 Fed. 383 (D. R. I. 1910) ; 
In re Burgin, 173 Fed. 726 (N. D. Ala. 1909) ; Tiffany v. La Plume Condensed Milk 
Co., 141 Fed. 444 (M. D. Pa. 1905). It has even been indicated that the time of the 
petition governs, In re Matson, 123 Fed. 743 (M. D. Pa. 1903), although this must 
be regarded as disapproved, Tiffany v. La Plume Condensed Milk Co., supra. See 
WILLISTON, op. cit. supra note 44, 110 n.; REMINGTON, BANKRUPTCY (3d ed. 1923) 
§ 98. 

80 32 Stat. 797 (1903). See 1 Fep. Stat. ANN. (2d ed. 1916) 556. 

81 ; REMINGTON, op. cit. supra note 79, 218. See Putnam, J., dissenting in Jn 
re Wm. S. Butler & Co., 207 Fed. 705, 715 (C. C. A. 1st, 1913). “ There was never 
a definition of insolvency so favorable to the debtor enunciated by any statute or by 
any court as that.” Representative Moody of Massachusetts supporting the Act of 
1898 in debate, Feb. 17, 1898. 31 Conc. Rec. 1834 (1898). But cf. In re Russell, 
13 F. (2d) 928 (D. Del. 1926). 
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ship is instituted it is only an aggravating circumstance.*? The 
equity court will establish a receivership because the debtor is in- 
solvent in the equity sense, i.e., unable to meet his obligations as 
they mature.** Consequently to construe the word insolvency in 
the old fourth act of bankruptcy in accordance with the definition 
of insolvency in Section 1(15), would be inconsistent with the con- 
text, and under the introductory clause of Section 1, such a con- 
struction was not required. However, the Circuit Court of 
Appeals for the First Circuit by a divided court adopted that 
construction, and thereby practically nullified the law, wherever 
the decision was followed.** The present amendment is clearly 
enough expressed so that it seems unlikely that it will be sub- 
jected to judicial nullification. It marks a definite improvement 
over any construction of the Act of 1903 as it dispenses with all 
inquiry as to the elusive element of causal relation. 





Inability to pay debts as they became due in the ordinary course of daily trans- 
actions constituted insolvency under the Act of 1867. Buchanan v. Smith, 16 Wall. 
277, 308 (U.S. 1872). That is the usual meaning of the term apart from the Bank- 
ruptcy Act of 1898. See 2 Bouvier’s Law Dict. (Rawle’s 3d revision, 1914) 1602. 
Occasionally the term is used in the “ bankruptcy sense ” in connection with actions 
to set aside fraudulent conveyances apart from bankruptcy or in actions for deceit 
or defamation. See Hamilton v. Menominee Falls Quarry Co., 106 Wis. 352, 367, 81 
N. W. 876, 881 (1900); Shaw v. Gilbert, 111 Wis. 165, 178, 86 N. W. 188, 101 
(1901). 

82 A creditor praying a receivership must show that he will prebably suffer irrep- 
arable injury if the relief is not granted. A large excess of slow assets over lia- 
bilities may be material and sometimes decisive on that issue. American Manganese 
Steel Co. v. Alaska Mines Corp., 250 Fed. 614 (C. C. A. oth, 1918). 

83 Insolvency is neither per se a ground for a receivership nor is it an indispen- 
sable circumstance. See Hicu, Receivers (4th ed. 1910) § 18. But where a debtor 
is unable to pay his debts as they mature, a court of equity will in proper case as- 
sume control of his property. Sage v. Memphis R. R., 125 U. S. 361, 376 (1888) ; 
American Can Co. v. Erie Preserving Co., 171 Fed. 540, 542 (C. C. W. D. N. Y. 
1909), aff'd, 183 Fed. 96 (C. C. A. 2d, 1910) ; Cincinnati Equipment Co. v. Degnan, 
184 Fed. 834 (C. C. A. 6th, 1910). The practice of equity receiverships is so common 
that innumerable cases could be cited. For a discussion of the most important kind 
of receiverships, see Cravath in Stetson et al., Some LecAL PHAsEs oF CORPORATE 
FINANCING, REORGANIZATION AND REGULATION (1917) 153. 

84 Jn re Wm. S. Butler & Co., supra note 81. The inconvenience of this decision 
led to an illogical but useful modification of its rule to the effect that if the debtor 
was in fact insolvent in the bankruptcy sense it was immaterial that the receiver was 
not appointed “ because of ” such insolvency as the Act specifies. See Mack, J., in 
Davis v. Michigan Trust Co., 2 F. (2d) 194, 196 (C. C. A. 6th, 1924). “ The earlier 
cases deem it essential that the appointment be based in whole or in part upon such 
insolvency. [Citing Jn re Wm. S. Butler & Co., supra note 81, and In re Valentine 
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As the provision now reads: 


“ Acts of Bankruptcy by a person shall consist of his having: (5) .. . 
while insolvent, a receiver or trustee has been appointed, or put in charge 
of his property.” 


This is manifestly defective in form in that the auxiliary verbs 
conflict. A more trivial objection is that the word “ appointed ”’ is 
not connected with the word “ property.” Why has the word “ ap- 
pointed ” been introduced into the Act? It has been held that a 
receiver has been put in charge of the debtor’s property when he 
has been appointed, and that the petition must be filed within four 
months from the date of the appointment regardless of the date of 
his qualification or of his assumption of possession.*® Now it 
may be urged that a distinction has been raised between an ap- 
pointment and a putting in charge, and that the receiver cannot 
be said to be put in charge until he qualifies and gets possession of 
the property, and that a petition may be filed within four months 
after the later date. Probably no such distinction is intended. If 
“ appointed ” is a better term than “ put in charge ” it might have 
been substituted, but the advantage of having both words is not 
apparent. 

The following might therefore be an improvement on the 
amended provision: 


Acts of Bankruptcy by a person shall consist of his having: (5) ... 
suffered or permitted, while insolvent, a receiver or trustee to be put in 
charge of his property. 





Bohl Co., 224 Fed. 685 (C. C. A. 2d, 1915).] The later cases, however, consider the 
act of bankruptcy established by proof that the debtor was in fact insolvent, as 
defined in the Bankruptcy Act, at the time of the appointment of a receiver, even 
though the order of appointment was made pursuant to allegations and findings 
of insolvency, not as so defined, but in the sense that the debtor was unable to pay his 
obligations in due course. [Citing Davis v. Pullen, 277 Fed. 650 (C. C. A. 1st, 1922) ; 
Davis v. Miller-Link Lumber Co., 296 Fed. 649 (C. C. A. 5th, 1924) ; Hilb v. Amer- 
ican Smelting & Refining Co., 275 Fed. 384 (S. D. Ohio, 1921) ; In re Sedalia Farmers’ 
Co-op. Packing & Produce Co., 268 Fed. 898 (W. D. Mo. 1919).] These cases stress 
the argument that to hold otherwise would practically annul the amendment; . . .” 

85 In re Perry Aldrich Co., 165 Fed. 249 (D. Mass. 1908). And see CoLzier, 
op. cit. supra note 57, at 174. 
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B. The New Fourth Act of Bankruptcy 


Another great improvement has been made in the specification 
of acts of bankruptcy. A new act has been inserted which stops 
the great hole in the Act made notorious by Citizens Banking Co. 
v. Ravenna National Bank.** As far as the Bankruptcy Act is 
concerned all liens arising more than four months before the peti- 
tion are valid.*’ Formerly all a creditor had to do to get an ad- 
vantage over the other creditors of an insolvent was to get a lien 
without action on the debtor’s part and rest for four months. 
Now if he gets such a lien through legal proceedings, an act of 
bankruptcy has been committed if the lien remains in force for 
thirty days. By the amendment in question acts of bankruptcy 
by a person shall consist of his having: 


“ (4) suffered, or permitted, while insolvent, any creditor to obtain 
through legal proceedings any levy, attachment, judgment, or other lien, 
and not having vacated or discharged the same within thirty days from 
the date such levy, attachment, judgment, or other lien was obtained.” ** 


This language is much like that of Section 67(f) ® in that it 
refers to a judgment as alien. In many states a judgment is not a 
lien,*° or at least is a lien only on real estate," and many, probably 
a majority of insolvents, have no real estate. It is arguable that 
the words “ levy, attachment and judgment,” are all adjectival and 
modify “ lien ” so that reference is only made to such judgments 
as may be liens, but litigation is likely to arise upon the contention 
that it is an act of bankruptcy to suffer a judgment to remain un- 





86 234 U. S. 360 (1914). The hole was left by Congress and not bored by the 
Court. No other construction was admissible. 

87 Sections 60(b), 67(e) and 67(f) all contain a four months limitation. Sec- 
tions 67(a) and 70(e), which open up the possibility of attacking older liens, can 
have such operation only through the provisions of state law. As for § 67(d), see 
the second instalment of this article. 

88 § 3(a) (4). 

89 § 67(f) differs in that the words levy, attachment, and judgment there all 
appear in the plural which makes it more difficult to construe them as adjectival. 

90 F.g.,in Kentucky. Savage’s Assignee v. Best, 3 How. 111, 112 (U.S. 1845); 
Graham v. Humm, tor Ky. 28, 30, 229 S. W. 80, 81 (1921). This is the general 
_common law rule in the absence of statute. See 34 C. J. 569 (1924). 

$1 Such is the rule in Illinois. Act of Mar. 22, 1872, Int. Rev. Stat. (SmirTH- 
Hupp, 1925) c. 77, $1. 
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vacated. This should not be the case unless the judgment is a 
lien, as the other creditors are not harmed. The four months pe- 
riod of limitation should not start running until they are harmed. 

The following language seems somewhat simpler and briefer 
and more accurately confined to carrying out the purpose of the 
amendment: 


(4) suffered or permitted, while insolvent, any creditor to obtain any 
lien by levy, attachment, judgment, or other legal process or proceedings 
and not having satisfied or discharged such lien within thirty days from 
the date when it was obtained. 


C. The Third Act of Bankruptcy 


The third act of bankruptcy is not likely to be much used be- 
cause so nearly the same ground is covered in more useful fashion 
by the new fourth act. It has been altered in that the word 
“other” has been substituted for “final” so that the clause 
reads: 


“ (3) suffered or permitted, while insolvent, any creditor to obtain a 
preference through legal proceedings, and not having at least 5 days be- 
fore a sale or other disposition of any property affected by such prefer- 
ence vacated or discharged such preference.” *” 


This change has no obvious effect, but from the statement 
made in support of it in the Congressional Record*®* and from 
rather vague inferences derivable from the testimony before the 
special House Committee ** it would appear that the amendment 





92 § 3(a) (3). 

93 Mr. Michener, chairman of the special House Committee on Bankruptcy, 
extended this explanation in the Record: “ The purpose of this amendment is to 
prevent frequent evasions of the bankruptcy act now occurring, due largely to in- 
ability to prove that a sale which has occurred within four months prior to the bank- 
ruptcy was a final disposition; some of the courts holding that until a hearing has 
been had on the merits there has been no final disposition of the defendant’s prop- 
erty. In the meantime and upon the lapse of four months the bankrupt creditor has 
gained a preference by legal proceeding, thereby defeating the spirit of the law.” 
67 Conc. REc. 7525 (1926). 

94 The amendment was proposed by a Massachusetts lawyer. See Hearings 
pursuant to H. REs. 353, supra note 2, at 32, 34. Whenever the subject of attach- 
ments was discussed at the Hearings, reference was generally made to the situation 
in Massachusetts and neighboring states where attachments on mesne process issue 
as a matter of course. Hearings pursuant to H. REs. 353, supra note 2, at 15, 35-36; 
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is directed at reversing the rule of such cases as In re Crafts- 
Riordon Shoe Co.*° It was there held that, where property is at- 
tached on mesne process and sold pendente lite without adjudica- 
tion on the merits of the plaintiff's claim simply because it is 
perishable or unduly expensive to keep, there has been no sale or 
final disposition of the property affected by the “ preference ” 
within the meaning of the third act of bankruptcy. Taking the 
language of the Act literally there certainly has been a sale, and a 
final disposition is only referred to in the alternative. The court, 
however, said: “It is difficult to believe the language of section 
3a(3) intended to include sales which accomplish no diminution 
of the bankrupt’s assets, but merely substitute money for prop- 
erty, without rendering the ‘ preference’ obtained by an attach- 
ment any more effective in the plaintiffs’ favor than it was before 
the sale was made.” 

A similar argument is open under the amendment, thus: the old 
Act said a sale should constitute an act of bankruptcy; courts 
have decided that no such mere change of the form of the debtor’s 
property for convenience pending his opportunity to be heard on 
the plaintiff’s claim could have been the sort of sale intended by 
Congress to constitute an act of bankruptcy, although it certainly 
is a sale literally. Congress has not indicated an intention to re- 
verse this judicial construction by such an ambiguous act as 
changing the word “ final ” to “ other.” The Act never spoke of 
a final sale, and if a sale is not a sale it is difficult to see why it 
should be any “ other disposition.” *° It is likely, however, that 
a counter argument will prevail. The amendment must have been 
intended to have some effect; Congress must have been acting 


upon the theory that the word “ final” in the old Act had been’ 


ee 





Hearings on H. R. 5221 and 8119, supra note 2, at 42. Reasons given for the 
amendment were vague. Ibid. 8, 24; (1925) 50 Am. Bar Assn. REP. 482. 

95 185 Fed. 931, 935 (D. Mass. 1910); followed in In re A. & M. Motor Car 
Co., 298 Fed. 944 (). Mass. 1923). See 1 CoLwier, op. cit. supra note 57, at 153; 
1 REMINGTON, Op. cit. supra note 79, at 197. 

%6 Liens obtained through legal process are almost always enforced by sale, ex- 
cept that where the subject matter to which the lien attaches is money, it may be 
applied directly on the creditor’s debt. Thus in garnishment proceedings, which are 
substantially attachments of claims for money, a proper payment by the garnishee 
to the principal creditor would be a final disposition of the fund in question. See 
Citizens Banking Co. v. Ravenna Nat. Bank, supra note 86, at 365; 1 COLLIER, op. 
cit. supra note 57, at 155. 
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deemed by the courts to color the word “ sale ” as well as the word 
“ disposition ” which it grammatically modified; consequently the 
elimination of the word “ final”? was intended to broaden the 
meaning of the word “ sale.” 

The amendment is disappointing in that no advantage was taken 
of the opportunity to cure the defective and confusing form of the 
clause in other respects. In the first place the confusing use of 
the word “ preference ” in the original Act has been retained. Pre- 
sumably the sorts of things intended to be covered by the clause 
included attachments, garnishments, and executions, and with these 
the courts have dealt under this act of bankruptcy.” But these 
cannot be literally preferences at all, for by Section 60(a) a pref- 
erence is either a transfer by the debtor or a judgment entered 
against him. An execution, although it generally follows a judg- 
ment, is not a transfer by the debtor and is not exactly a judgment, 
and a fortiori an attachment or garnishment on mesne process is 
not. Furthermore, Section 3(b) provides that a petition may be 
filed within four months after the commission of an act of bank- 
ruptcy. The act of bankruptcy here is not complete until five 
days before the sale or disposition, but unless bankruptcy ensues 
within four months after the attachment or the like arises, such at- 
tachment etc., is not a preference by the definition in Section 
60(a). Nevertheless it has been properly held that Section 3(b) 
controls and that a petition may be filed more than four months 





97 “ The preference in the present case does not consist in the entry of the judg- 
ment. No preference was obtained thereby. It consists in the levy upon personal 
property enforced by a subsequent sale.” Per Buffington, J., in Jn re Thomas, 103 
Fed. 272, 273 (W. D. Pa. 1900). 

“ The words ‘ legal proceedings ’ used in subdivision 3 of section 3 have reference 
to any proceedings in a court of justice, interlocutory or final, by which the property 
of the debtor is seized and diverted from his general creditors.” Per Coxe, J., in 
In re Rome Planing Mill, 96 Fed. 812, 815 (N. D. N. Y. 1899). 

In spite of the long controversy terminated by Citizens Banking Co. v. Ravenna 
Nat. Bank, supra note 86, it was assumed on all hands that the third act of bank- 
ruptcy refers to liens obtained through legal proceedings rather than judgments as 
such. The Supreme Court in that case, at pp. 365-66, referred to §3(a)(3) asa 
“ provision dealing with liens obtained through legal proceedings ” and spoke of the 
terms “ sale or final disposition ” in that clause as referring to “an enforcement of 
the lien or preference.” (Italics ours.) Manifestly the words lien and preference are 
used synonymously and not in contradistinction. Clause 3(a)(3) is manifestly 
cognate to § 67(f) relating to liens and not to § 60 relating to preferences at all. 
See also Jn re Crafts-Riordon Shoe Co., supra note 95, at 933. 
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after such “ preference.” ** As we will endeavor to show pres- 
ently, the definition of preference in Section 60 is defective and 
inadequate and ought to be entirely recast. As the Act stands, the 
third act of bankruptcy adds to the confusion. The clause is now 
awkward for the further reason that if it were literally interpreted 
the purpose of the five day clause would be defeated. The idea 
is that a creditor should have five days to file a petition and pre- 
vent asale. But if he does prevent the sale, the insolvent has not 
failed to do anything five days before the sale, and so, literally, no 
act of bankruptcy has been committed. The language in question 
has been construed so that if notice of sale is given the act is com- 
mitted if the “ preference ” is not vacated or discharged five days 
before the date set.°® It would be much better if the clause were 
recast so as to say what it means: 


(3) suffered or permitted while insolvent any creditor to obtain a lien 
upon any of his property by attachment, garnishment, execution or other 
legal process or proceedings, and not having vacated or discharged such 
lien five days before any of his property is sold or disposed of in en- 
forcing such lien, or pending such proceedings, or five days before the 
date set for any sale or disposition thereof by the terms of any notice of 
such sale or disposition given by said creditor or anyone authorized on 
his behalf, or by any sheriff, bailiff or officer of court thereunto legally 
authorized. 


D. Proposed Minor Amendments to Section 3 


If Section 3 is amended again it would be well to make its state- 
ments conform with the existing law as declared in West Company 
v. Lea.*°° That case held that a plea of solvency is no defense 
when a gerieral assignment is alleged as an act of bankruptcy. In 





98 Parmenter Mfg. Co. v. Stoever, 97 Fed. 330 (C. C. A. 1st, 1899) ; In re Nus- 
baum, 152 Fed. 835 (N. D. N. Y. 1907). See Jn re National Hotel & Café Co., 
138 Fed. 947 (E. D. Pa. 1905). The language of § 3(a)(3) entirely excludes the 
possibility of saying that the “ preference ” was not complete until the sale or dis- 
position of the property, because in order to avoid an act of bankruptcy, the 
“ preference ” must be vacated or discharged before the sale or disposition. 

99 “Tt is not necessary that the creditor should wait until a sale has actually 
taken place. It would be a strange construction of an act designed to save and pro- 
tect the debtor’s estate, to hold that it can only be set in operation after the estate 
has been plundered and dissipated.” Per Coxe, J., in In re Rome Planing Mill, 
supra note 97, at 815. It has been so held. See 1 REMINGTON, op. cit. supra note 
79, at Igor. 

100 174 U. S. 590 (1899). 
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effect the words “ who is insolvent ” have been struck from the 
first line of Section 3(b) and a petition may be filed against a sol- 
vent person who has committed an act of bankruptcy except as 
otherwise provided elsewhere in Section 3. The case also estab- 
lishes that the words “ first subdivision of this section ” in Section 
3(c) refer to Section 3(a)(1) and not 3(a), and the correspond- 
ing words in Section 3(d) refer to Sections 3(a)(2) and 3(a)(3). 
As this diction in the Act as it reads is notoriously confusing, it 
would be an improvement in form to reénact Section 3(b) with 
the omission of the inoperative words, to reénact Section 3(c) 
with the omission of the word “ this ” before “section ”’ and the 
insertion of “‘ 3 paragraph (a) ” immediately thereafter, so that 
the reference would be to the first subdivision of Section 3 para- 
graph (a), and to make a corresponding change in Section 3(d). 

It would also be desirable to make the period for filing a peti- 
tion run from the time that open, notorious and continuous pos- 
session is taken, where such possession is material, instead of re- 
ferring to notorious, exclusive or continuous possession as Section 
3(b) now does. If possession is continuous but not notorious or 
exclusive, the purpose of the clause is not fulfilled, but as the Act 
now stands its letter is satisfied.’ 


PREFERENCES 


A. The Nugatory Amendment of 1926 


Section 60(a) has been amended by adding at the end thereof 
the words “or permitted.” Unless the courts exercise an un- 
wonted benevolent partiality to the assumed intention of Con- 
gress, this amendment accomplishes practically nothing. It is in- 
ferentially an attempt to reverse the rule of Martin v. Commercial 
National Bank *” and other cases,’™ to the effect that a transfer 
by the bankrupt cannot be avoided as a preference on the ground 
that the transfer was not recorded unless record is required to 
make the transfer good as against some creditor whom the trus- 





101 See 1 COLLIER, op. cit. supra note 57, at 183. 

102 245 U.S. 513 (1918). 

103 Carey v. Donohue, 240 U. S. 430 (1916) ; Bailey v. Baker Ice Machine Co., 
239 U. S. 268 (1915). See Hayes v. Gibson, 279 Fed. 812, 816 (C. C. A. 3d, 1922) ; 
In re Loeb’s, Inc., 279 Fed. 269 (N. D. Miss. 1922). 
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tee represents or whose place he is entitled to take. The insertion 
of the words “ or permitted,” in Section 60(b) after the reference 
therein to recording being required would have certainly achieved 
this result. But the words are not inserted there and the result is 
probably not achieved at all. Section 60(b) reads: 


“ Tf a bankrupt shall have procured or suffered a judgment to be en- 
tered against him in favor of any person or have made a transfer of any 
of his property, and if, at.the time of the transfer, or of the entry of a 
judgment, or of the recording or registering of the transfer if by law 
recording or registering thereof is required, and being within four months 
before the filing of the petition in bankruptcy or after the filing thereof 
and before the adjudication, the bankrupt be insolvent and the judg- 
ment or transfer then operate as a preference, and the person receiving 
it or to be benefited thereby, or his agent acting therein, shall then 
have reasonable cause to believe that the enforcement of such judg- 
ment or transfer would effect a preference, it shall be voidable by the 
trustee and he may recover the property or its value from such person. 
And for the purpose of such recovery any court of bankruptcy, as herein- 
before defined, and any state court which would have had jurisdiction if 
bankruptcy had not intervened, shall have concurrent jurisdiction.” 


While this paragraph expressly makes the validity of a transfer 
depend upon the situation at the time of the recording if recording 
is required, it makes clear that in all other cases recording has no 
bearing whatever upon the validity of the transfer as against the 
trustee in bankruptcy. However a preference may be defined, it 
is only transfers which contain the elements of a preference at the 
time of the transfer or at the time of the recording if recording is 
required, that are voidable. If recording is not required, a trans- 
fer more than four months before the petition cannot be avoided 
as apreference. Paragraph (b) is almost completely self-sustain- 
ing. By the time it refers to a preference it has already specified 
nearly all of the elements of a preference and it is possible to refer 
to paragraph (a) only to supply the elements of a preference in- 
cluded in the statement that a preference enables one of a person’s 
creditors to obtain a greater percentage of his debt than other 
creditors of the same class. Consequently the amendment of 1926 
is not well conceived to affect the law of voidable preferences. 

A preference has three aspects: as an act of bankruptcy, as a 
voidable preference, and as a ground for not allowing a claim until 
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a surrender under Section 57(g). Section 57(g), however, is ex- 
pressly tied in with Section 60(b) by the amendment of 1903, and 
only voidable preferences need be surrendered. Does the change 
in Section 60(a) affect the only remaining aspect of a preference, 
namely, as an act of bankruptcy? Not substantially, because the 
words “or permitted” are already in Section 3(b), which pro- 
vides that a petition may be filed within four months after record- 
ing if recording is required or permitted. The amendment to Sec- 
tion 60(a) does not affect the preference referred to in Section 
3(a)(3), since we have already seen that this cannot be the pref- 
erence defined in Section 60.*°* But it may be argued that Section 
3(a)(2) refers to intent to prefer, which means intent to give a 
preference as defined in Section 60(a); that until the present 
amendment, in a case where recording was permitted but not re- 
quired, the words “ or permitted ” in Section 3(b) were ineffec- 
tual, because the transfer ceased to be a preference after four 
months and hence could not be the basis of a petition. Such argu- 
ment seems unsound since the more specific provisions of Section 
3(b) should control,’ but if there is any doubt about it, such 





104 See p. 372 supra. 

105 “ This subdivision does not relate to the proving of debts against the bank- 
rupt’s estate nor to the surrender of preferences which creditors have received. It 
relates to the grounds of involuntary bankruptcy and the limitation of the filing of 
the petition. When the alleged bankrupt defends against the petition by averring 
that the acts of bankruptcy charged against him were not committed within the four 
months, this subdivision (3b), without necessary reference to others, fixes the time 
when the four months begins to run. Time exceeding four months from the date of 
the execution of the transfer will not avail him as a defense if the transfer was one 
required or permitted to be recorded; and, if the registry laws of the state are not 
applicable to the transfer, the four-months limitation will begin only on implied 
notice to the creditors arising from change of possession, or actual notice to them 
of the transfer. The strictness of the statute is against the bankrupt.” Per Shelby, 
J., in Little v. Holley-Brooks Hardware Co., 133 Fed. 874, 877 (C. C. A. 5th, 1904). 

There was a very general opinion evident among the district and circuit judges, 
before the decisions of the Supreme Court in 1915 and 1916 (cited in notes 102 and 
103 supra) terminated the discussion, that a transfer ought to be voidable under 
§ 60(b) where recording was only permitted. This led some courts to argue that 
§§ 3(b) and 60 ought to be construed together for the purpose of construing the 
word “ required ” in § 60 as if it were the equivalent of “ permitted.” Arguing from 
the premise that “a preference which is an act of bankruptcy by section 3 should 
in an harmonious law be voidable by the trustee” (Per Lurton, J., in Loeser v. 
Savings Dep. Bank & Trust Co., 148 Fed. 975, 977 (C. C. A. 6th, 1906) ), the words 
“or permitted ” were in effect read into § 60 by decisions in the Circuit Court of 
Appeals for the Sixth, Seventh and Eighth Circuits, although it was decided in the 
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doubt has been removed by the present amendment. In all other 
aspects the amendment is meaningless and can only serve to cause 
confusion, unless and until the courts exert a strong arm and give 
effect to an assumed intention that certainly has not been ex- 
pressed. It rather aggravates than ameliorates the lack of co- 
ordination between Sections 60(a) and (b) which was already 
conspicuous in other respects. Thus, under paragraph (a) there 
can be no preference unless the debtor is insolvent at the time of 
the transfer, while clearly the transfer is voidable under para- 
graph (b) if there was insolvency only at the time of the record- 
ing required. If the recent amendment has eliminated the formal 
absurdity of having a transfer with intent to make a preference 
remain an act of bankruptcy at a time when by definition there 
can be no preference, it certainly has not eliminated the formal 
absurdity of a voidable preference which is no preference. 


B. Proposed Amendment to Section 60 


In short Section 60 is a chaotic jumble as it stands. Its co6r- 
dination with other sections of the Act, particularly Sections 3 and 


67, is very poor. Let us set forth a draft of paragraphs (a) and 
(b) thought desirable, and explain its provisions insofar as they 
are new and not already explained above. 


Section 60. — PREFERENCES. — (a) A preference is an advantage ob- 
tained by a creditor over other creditors of the same class of priority as 
prescribed in Section 64, by way of payment, satisfaction, lien or security 
not made, given or becoming available to all such creditors in like propor- 
tion. A preference may arise only while the debtor is insolvent, and 
within four months of bankruptcy or between the petition and the adjudi- 
cation. Provided, that where such advantage is obtained by way of trans- 





Second and Fifth Circuits that this could not be done. See Jn re Boyd, 213 Fed. 
774, 776 (C. C. A. 2d, 1914), and cases cited. This latter view was the one which 
prevailed in the Supreme Court. There appears, however, to have been no converse 
contention that the words “ or permitted ” ought to have been read out of § 3(b) 
simply because they were not in § 60. Judge Baker, for instance, in propounding 
a construction of the word “ required ”. which was later rejected by the Supreme 
Court, was inclined to agree with the theory of the Loeser case that “ required ” 
meant “ permitted,” but went on to explain that even if that assumption were in 
error, the construction of “ required ” in § 60 should not be prejudiced by the addi- 
tion of “ permitted ” in § 3(b), because the two sections were not altogether in pari 
materia. See In re Beckhaus, 177 Fed. 141, 144 (C. C. A. 7th, rgr10). 
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fer, and the recording or registering of such transfer is required or 
permitted, it shall be sufficient to constitute a preference that such record 
or register occurs while the debtor is insolvent within four months before 
the filing of the petition, or that such transfer is not recorded or regis- 
tered prior to the petition and that the bankrupt is insolvent at the date 
of the petition; and where such recording or registering is not required or 
permitted, it shall be sufficient that the beneficiary first takes notorious, 
exclusive and continuous possession while the debtor is insolvent within 
four months before the filing of the petition or that the beneficiary does 
not take such possession before the petition and the debtor is insolvent at 
the date of the petition, except that if the bankrupt can show that the pe- 
titioning creditors had actual notice of the transfer, such preference shall 
not be an act of bankruptcy, or if the beneficiary thereof can show that all 
other creditors had such notice, such preference shall not be voidable. 
And provided further, that where the creditor first obtains an otherwise 
valid payment, satisfaction, lien or security by taking possession or 
otherwise helping himself to any of the debtors’ property within four 
months of the petition or between the petition and adjudication, it shall 
be sufficient to constitute a preference that the debtor was insolvent at 
the time of such action by the creditor. Amd provided further, that 
where a creditor gets a judgment, order, decree or other decision in legal 
proceedings, such judgment, order, decree or decision shall not constitute 
a preference except insofar as it confers a lien on the debtor’s property, 
and if execution or other legal process is subsequently issued, levied, or 
enforced pursuant to such judgment, order, decree or decision, which 
issue, levy or enforcement gives a creditor an advantage over other credi- 
tors of the same class through payment or satisfaction or through creat- 
ing a lien upon property upon which such judgment, order, decree or 
decision was not a lien, it shall be sufficient to constitute a preference, 
as to the debtor’s property thus first affected, that such payment, satis- 
faction, or new or extended lien arose at a time when the debtor was in- 
solvent and within four months of the petition or between the petition 
and the adjudication. 

If one who later becomes bankrupt is under obligation to several per- 
sons to replace property of a certain kind which he has wrongfully con- 
verted to his own use or to redeem property of a certain kind which he 
has pledged or repledged for a greater amount than that, if any, for which 
such property was pledged to him, with or without authority to pledge 
or repledge, such persons shall be deemed a distinct class of creditors 
having claims upon property of that kind held, pledged or repledged by 
the debtor superior to the claims of other creditors, and a restoration of 
any such property to such persons or any of them in amounts not propor- 
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tionate to their respective claims shall constitute a preference if made 
while the debtor is insolvent and within four months before the filing of 
the petition or between the petition and the adjudication. All negotiable 
securities received or acquired by a stock broker to secure the payment 
of debit balances due him from any of his customers or to secure the 
covering of short sales for customers’ account, shall be deemed property 
of the same kind for this purpose. Provided, that such customers whose 
securities have been wrongfully pledged, repledged or converted shall be 
deemed a separate class of creditors having priority as to their claims for 
such restoration over such customers whose securities have been lawfully 
pledged or repledged. 

If any individual, partnership, trust or association other than a cor- 
poration (in the commonly accepted sense of the term and not as defined 
in Section 1, clause (6) ) shall make a transfer of property to be acquired 
or specified subsequent to the instrument or agreement of transfer, such 
transfer shall not take effect for the purposes of this paragraph until such 
property is acquired and specified. Provided, that a lien upon a stock in 
trade otherwise valid, created under an instrument or agreement which 
provides that property may be substituted for other like property of the 
same value and that the stock may not be reduced below a certain mini- 
mum amount or value, shall not be deemed preferential as to substituted 
stock solely because such a substitution is made while the lienor is in- 
solvent and within four months of bankruptcy, but such lien may be 
valid to the extent of the smallest amount of property subject thereto 
during such insolvency and within such four months. 

No transfer by any corporation or other person of existing and specified 
or other property shall be regarded as made until such steps are taken as 
are necessary to make it valid against creditors of the sort whose rights, 
remedies and powers are vested in the trustee. 

Where a creditor seizes or levies upon any property of the bankrupt 
with or without judicial proceedings or process and thereby renders the 
bankrupt insolvent within the meaning of Section 1, clause (15), such 
action on the part of the creditor shall not constitute an act of bank- 
ruptcy, but shall constitute a voidable preference if the other elements of 
a preference are then present. 

(b) A preference as defined by paragraph (a) of this section may be 
avoided by the trustee in bankruptcy if the person receiving the prefer- 
ence or to be benefited thereby, or his agent acting therein, has, at the 
time when the elements of the preference may be determined under the 
provisions of paragraph (a), reasonable cause to believe that the bank- 
rupt is insolvent and that other creditors are not receiving payments, 
satisfactions, liens, or securities in like proportion to their respective 
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claims; and if the preference is by way of payment or satisfaction, the 
trustee may recover the money or property so paid or applied or its value 
from such person. If the preference is by way of lien or security, the 
lien may be dissolved or the security title may be avoided, or such lien 
or security title may be preserved for the benefit of the estate in con- 
formity with the provisions of Section 67(f) without reference to the 
knowledge or bona fides of the lienholder. The trustee may recover the 
possession of property constituting a preference unless it has passed into 
the hands of a bona fide creditor, purchaser, or encumbrancer without 
such reasonable cause for belief, and may recover the value of such prop- 
erty from any person who has converted the same, but no action other- 
wise lawful by such a bona fide creditor, purchaser, or encumbrancer 
shall constitute a conversion solely by reason of the provisions of this 
paragraph. For the purpose of any recovery hereunder, any court of 
bankruptcy, and any state court which would have had jurisdiction if 
bankruptcy had not intervened, shall have concurrent jurisdiction. 

A purchaser at a sale of the bankrupt’s property by the trustee shall 
have a right to set aside preferential encumbrances upon such property 
on timely application to the court of bankruptcy.’ 


It will be observed that a judgment is made a preference only 
insofar as it gives rise to a payment, satisfaction, lien or security.*°’ 
This provision can readily be altered if desired, but we do not see 
why a creditor is taking an undue advantage merely by becoming a 
judgment creditor. As soon as he gets payment upon his judgment, 





106 An express provision that a purchaser at a bankruptcy sale shall have a right 
to set aside preferential encumbrances on the property upon timely application to 
the court of bankruptcy should tend to increase in some cases the amount that can 
be realized upon the assets. Occasionally it may serve to give the purchaser a wind- 
fall at the expense of the preferred creditor. It involves a change in the law accord- 
ing to the best authority found. Belding-Hall Mfg. Co. v. Mercer, etc. Lumber Co., 
175 Fed. 335, 340 (C. C. A. 6th, 1909); Lovell v. Latham & Co., 211 Fed. 374 
(S. D. Ala. 1914), modified on other grounds sub nom. Knauth, Nachod & Kuhne 
v. Latham & Co., 219 Fed. 721 (C. C. A. 5th, 1915). See 2 CoLzier, op. cit. supra 
note 57, at 1318. Contra: Bryan v. Madden, 38 Misc. 638, 78 N. Y. Supp. 220 (Sup. 
Ct. 1902). See 4 REMINGTON, op. cit. supra note 79, at 667. Cases of fraudulent 
conveyances are distinguishable because of § 70(a)(4). In re Downing, 201 Fed. 
93 (C. C. A. 2d, 1912), affirming 192 Fed. 683 (N. D. N. Y. 1912). 

It has been possible in some cases to have the trustee act for the purchaser’s 
benefit even after the sale, as where the preferred creditor attaches the property in 
the possession of the trustee before delivery. Lung v. Bank of California, 127 Wash. 
615, 221 Pac. 293 (1923). 

107 This is in accordance with the accepted construction of the present law. See 
Metcalf v. Barker, 187 U. S. 165, 174 (1902) ; 4 RemumncTon, op. cit. supra note 79, 
404. 
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or a lien, either as a legal consequence from the mere judgment or 
by the issuance of subsequent process, the advantage becomes 
material, and other creditors should be able to force a more equi- 
table application of the property paid over or subject to the lien. No 
reference is made to a “ greater percentage of his debt ” because 
that language is misleading. Suppose a debtor could pay 4o per 
cent on liquidating his business and pays a creditor 20 per cent of 
his claim and makes no corresponding payments or provision for 
corresponding payments to other creditors. Unless the claim is 
one for current supplies or the like, so as to come within some 
judicially recognized exception to the law, that creditor has re- 
ceived a preference, because if bankruptcy ensues, he will file a 
claim for the remaining 80 per cent as his full claim, and unless he 
is compelled to disgorge the payment already received he will get 
a greater per cent of the original claim than other creditors. In 
short the “ greater percentage ”’ clause is not what it seems, and if 
logically applied means nothing more than that one creditor has 
obtained an advantage over other creditors. Not only is the logic 
of this contention unanswerable, but recent decisions have put it 
on an authoritative basis *°* in spite of the fact that enormous con- 
fusion has existed on the point.*” 

The language substituted above for this “ greater percentage ” 
clause seems more direct and simple. It is not vague because it 
prescribes that the advantage must be gained by way of payment, 





108 ‘* We see no merit in the suggestion that the bank got no greater percentage 
on its own claim (about 48 per cent.) than creditors generally would have had, if 
we accept the estimate of 50 per cent. made by the bankrupt’s bookkeeper. The 
bank actually received 100 per cent. on $6,300 of its claim, and, if the preferences 
were upheld, would be entitled to receive upon the balance of its claim the same 
percentage as other creditors of the same class.” Per Knappen, J., in Commerce- 
Guardian Trust & Savings Bank v. Devlin, 6 F. (2d) 518, 519 (C. C. A. 6th, 1925). 

“ The ingenious argument is advanced that this is not a preference because the 
bank did not get a greater percentage of its debt than other creditors of the same 
class will probably receive. See In re Varley & Bauman Co. (D. C.) 191 Fed. 459. 
It is true that there is some authority for this contention. 4 Remington, Bankruptcy 
(3d Ed.) § 1812, and cases cited; Peck & Co. v. Whitmer, 231 Fed. 893, 146 C. C. A. 
89. This rule, however, has never been applied, so far as I am aware, except where 
at the time of the trial of the suit for an alleged preference it was clear that the same 
percentage would be paid to other creditors as to the one against whom the suit 
was brought.” Per Lowell, J., in Eyges v. Boylston Nat. Bank, 294 Fed. 286, 288 
(D. Mass. 1923). a 

109 See 4 REMINGTON, OP. cit. supra note 79, at 589-91, 597-604, and cases cited. 
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satisfaction, lien or security. Any payment by the insolvent or 
any lien or security obtained by a creditor which amounts to an ad- 
vantage is a preference if the elements of a preference other than 
the “ greater percentage ” element are present. The draft also 
adopts the method of statement introduced into Section 60(b) by 
the amendment of 1910, of specifying in detail the time when the 
insolvency shall exist as well as when the four months period shall 
start torun. It makes available for other purposes than an act of 
bankruptcy the provisions of Section 3(b) with reference to taking 
notorious, exclusive and continuous possession.”*® It also recog- 
nizes that the question as to what should constitute an act of bank- 
ruptcy and the question as to what liens or payments should be 
avoided should not turn upon considerations identical in all re- 
spects, and an attempt is made to introduce distinctions to meet 
the practical differences in the respective situations. If the peti- 
tioning creditors had actual notice of a transfer more than four 
months before the petition, they should not be in a position to urge 
it as an act of bankruptcy, but, consistently with the provisions of 
Section 70(e) giving the trustee the right to avoid any transfer 
that any creditor could avoid,’" the transfer ought to be voidable 
if bankruptcy ensues for some other reason within four months 
and there are creditors not chargeable with such notice. A similar 
distinction is taken in the last sub-paragraph in Section 60(a) of 
the above draft. A creditor by attaching a debtor’s property may 
destroy his “ going concern ” value and render him insolvent. It 
might encourage spiteful or oppressive action to make such levy 
on an act of bankruptcy,’” but if bankruptcy promptly ensues on 
.some other act, the creditor who has thus precipitated the insol- 
vency should certainly be compelled to disgorge.*** 





110 Section 3(b) at present reads “or.” See p. 374 supra. 

111 See discussion in the second instalment of this article. 

112 Held, no act of bankruptcy. Jn re Hines, 144 Fed. 142 (D. Ore. 1906). See 
1 COLLIER, op. cit. supra note 57, at 23-24. Cf. In re Marine Iron Works, 159 Fed. 
753 (E. D. N. Y. 1908). 

113 Held (reluctantly), that he cannot. Chicago Title & Trust Co. v. Roeb- 
ling’s Sons Co., 107 Fed. 71 (C. C. N. D. Ill. 1901). This involves a holding that, 
since the debtor was not insolvent until the levy had occurred, there was no in- 
solvency at the instant of the levy. Cf. Holmes, J., in Central Trust Co. v. Chicago 
Auditorium Ass’n, 240 U. S. 581, 592 (1916), with reference to the provability of a 
claim for anticipatory breach of a contract by bankruptcy. “ It would be ‘an un- 
necessary and false nicety ’ to hold that because it was the act of filing the petition 
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Two sub-paragraphs introduced into the proposed Section 60(a) 
involve changes which could not be effected without controversy. 
The second sub-paragraph is obviously designed to change the rule 
of Richardson v. Shaw,'* that the pledgor of stock is not a creditor 
within the meaning of the Act and hence cannot be preferred by a 
return of his stock. Under that case an insolvent stock broker can, 
if so disposed, favor his friends or most pressing customers in a 
manner which seems unfair and contrary to the spirit of the Act.**° 

The provision goes further than necessary to change the rule of 
Richardson v. Shaw although the law of stockbrokerage bankrupt- 
cies is so involved,*** that it would be difficult to achieve that end 
without producing various consequential changes. The proposal 
proceeds upon the theory that marginal and partial payment cus- 
tomers are essentially a distinct class and should be all treated alike 
and that it is mere accident as far as they are concerned, which 
securities the broker elects to steal, which to repledge for a large 
amount and which to leave “ in the box.” *** Enormous delay and 
expense in bankruptcy administration could be avoided if all mar- 
gin business could be pooled and liquidated accordingly.*** The 





that wrought the breach, therefore there was no breach at the time of the petition.” 
(Approving language of Lowell, J., in Ex parte Pollard, Fed. Cas. No. 11,252, at 943 
(D. Mass. 1875)). 

Of course there is no cause to change the rule that where the creditor has not 
destroyed the going concern value that such value (if it exists, see Baker, J., In re F. 
D. Jones Co., 268 Fed. 818, 819 (C. C. A. 7th, 1920) ) shall be taken into account, and 
the valuation shall not be restricted “‘ to the mere dead matter of the plant after 
bankruptcy ” intervenes. See J. W. Butler Paper Co. v. Goembel, 143 Fed. 295, 297 
(C. C. A. 7th, 1905) ; Rutland County Nat. Bank v. Graves, 156 Fed. 168, 172 (D. 
Vt. 1907). 

114 209 U. S. 365 (1908). This decision was not unavoidable under the present 
Act. The contrary result could have been reached on a theory of real suretyship. 
See (1926) 35 YALEL. J. 725. 

115 “ To the lay mind this result is immoral and objectionable. Strenuous efforts 
to get away from it proved vain in Robinson v. Roe 233 Fed. 936 (C. C. A. 2, 1916) 
certiorari denied in 242 U.S. 630. More success was achieved in the very recent case 
of Hadfield v. Tracy, 125 Atl. (Conn.) 199, 4 A. B. R. (N. S.) 404 (1924).” See 
Moses, Stock Brokerage Bankruptcies (1925) 1 Am. B. REv. 202, n. 5. 

116 See Oppenheimer, Rights and Obligations of Customers in Stockbrokerage 
Bankruptcies (1924) 37 Harv. L. Rev. 860-62. 

117 See E. Irving Smith, Margin Stocks (1922) 35 Harv. L. Rev. 485, 480, 508. 
The broker is perhaps more likely to steal the better securities, held by the more 
conservative customers. 

118 “Tn the long run, would not as high a degree of equity be worked out, if all 
the customers of the bankrupt brokers shared equally in their assets, and that, too, 
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courts have gone so far in following supposed specific equities and 
property rights that the real purpose of a fair distribution of the 
brokers’ assets has been defeated in various respects."*® An ade- 
quate treatment of this subject would require a separate article, if 
not a treatise. The text of the proposed provision is doubtless im- 
perfect, but it is submitted as at least the embryo of what could be 
developed by sufficient expert attention into a great improvement 
in the law. It involves a broad extension of the equitable princi- 
ples which require contribution by the owners of securities subject 
to the same pledge.’*® A proviso in favor of customers who have 
not consented to pledging or repledging of their securities is in- 
cluded, not because of any firm conviction as to its inherent sound- 
ness, but because it seems to be in line with settled law *** which 
need not be changed to effect the main purpose of the proposed 
amendment. It does not codify the existing law in all its complex- 
ity..** It rather sets forth a crude criterion of classification which 





with infinitely less of trouble, delay, and expense?” Per Rose, J., in In re Archer, 
Harvey & Co., 289 Fed. 267, 272 (D. Md. 1923). And see Moses, supra note 115, 
at 205. 

119 F.g., Gorman v. Littlefield, 229 U. S. 19 (1913); Duel v. Hollins, 241 U. S. 
523 (1916); Thomas v. Taggart, 209 U. S. 385 (1908). And see E. Irving Smith, 
supra note 117, at 510-11; Oppenheimer, supra note 116, at 866-67. 

120 See ibid. 877-82. 121 See ibid. 872. 

122 See, e.g., In re Wilson, 252 Fed. 631, 650, 652 (S. D. N. ¥. 1917). This 
careful opinion well illustrates the confusion and uncertainty of the present law. 
The court (Mayer, J.) found it necessary to go back of the opinions in important 
precedents and make an independent examination of the records on appeal in those 
cases. See 252 Fed. at 636 and 645. For a recommended application of the rule in 
this case, see (1926) 14 Carir. L. Rev. 221. See also (1926) 40 Harv. L. REv. 314. 
Contribution between the victims of larceny or conversion inter se is sometimes dis- 
approved. Johnson v. Bixby, 252 Fed. 103 (C. C. A. 8th, 1918) ; (1921) 70 U. Pa. 
L. Rev. 124. But the arguments in favor of it seem to excel in quantity and quality. 
In re Wilson, supra; In re Archer, Harvey & Co., supra note 118; In re Toole, 274 
Fed. 337, 343 (C. C. A. 2d, 1921) ; Asylum v. McGuire, 239 N. Y. 375, 146 N. E. 
632 (1925); E. Irving Smith, supra note 117; Oppenheimer, supra note 116, at 878; 
(1922) 22 Cor. L. Rev. 155; (1925) 25 ibid. 832; (1925) 35 YALE L. J. 92; (1926) 
ibid. 725. The first Note in ihe YALE Law Journat argues strongly that victims of 
conversion should not have priority over others. It collects many analogous applica- 
tions of the principle of contribution, for which see also Scott, Progress of the Law 
— Trusts (1920) 33 Harv. L. Rev. 688, 699; (1924) 22 Micn. L. Rev. 617, 618. The 
present proposal does not go to the extent of pooling all stocks and claims for stocks 
of different kinds belonging to other than marginal or partial payment customers. 
Cf. In re Mason & Owen, 284 Fed. 714 (C. C. A. oth, 1922) (customer putting up 
margin but incurring no debt, held entitled to reclaim in specie). Such a proposal 
might be supported. 
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might tend toward a simplification of the law if construed in con- 
formity with the manifest purposes of the suggested amendment. 
In any case it would be impracticable to codify all the law of stock- 
brokers’ bankruptcy. Any new provision could only be regarded 
as a guide to the courts, laying down general principles to be fol- 
lowed in the solution of the complicated problems which such cases 
always present. Any marked change in the law of preferences 
should be supplemented by an unquestionably sound provision to 
the effect that no distribution of property should be made in the 
bankruptcy administration which would give any creditor any ad- 
vantage which the creditor could not have obtained for himself 
before bankruptcy without getting a preference. It might be suffi- 
cient to add to Section 47(a) specifying the duties of the trustee a 
clause to the following effect: 


and (12) deliver to parties entitled thereto property coming into his 
possession or control in the course of his administration, but in no case 
shall delivery be made of any property to any person making a claim 
therefor if a delivery of such property by the bankrupt before the adjudi- 
cation would have constituted a preference under the provisions of para- 


graph 60. Any property retained by the trustee in conformity with the 
provisions of this clause shall be administered for the benefit of such class 
of creditors as is entitled thereto. 


Another rather radical suggestion strikes at the doctrine of “ re- 
lation back ” as applied in the case of a floating charge or equi- 
table lien. The mortgage of corporate property “ acquired and to 
be acquired ” is so firmly intrenched and its use is so generally 
known and understood that no attempt is made to interfere with 
the existing law with regard to corporations. If the proposed dis- 
crimination is unconstitutional it may be eliminated, but there 
seem to be such differences in fact and in practice as to the general 
use of such liens that a difference in law may be justified. The 
parties are put on their inquiry as to the powers, privileges and dis- 
abilities of corporations with which they deal, in various ways that 
have no parallel in the case of individuals.’”* 

The objection to the present law is that a creditor having a float- 





123 Cf, Williston, Transfers of After-Acquired Personal Property (1906) 19 
Harv. L. Rev. 557, 576, 582. The amendment of 1910 to § 4(b) affects the argument 
but not the conclusion, 
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ing charge is enabled to pretend that something which is not so is 
so, for the purpose of getting an advantage over other creditors in 
bankruptcy. A debtor may be pressed but solvent in the bank- 
ruptcy sense. He makes a general assignment of his accounts re- 
ceivable to be acquired, in consideration of which he gets advances. 
If the assignment complies with state law, of course the assignee 
gets a lien upon the new accounts. So far there is no ground for 
objection. But the debtor flounders on and becomes insolvent, and 
even accounts arising after insolvency may go irrevocably to the 
assignee if under the state law they pass “as of ” the date of the 
original instrument.*** As a matter of fact the assignee has no 
title to or property in the accounts until they come into existence, 
and if he first actually acquires the accounts when he has reason- 
able cause to believe the debtor is insolvent, it is here urged that 
the law of preference should be applicable, whether the transfer 
takes place automatically or by way of further assurance executed 
by the debtor. It may be urged that if a debtor cannot make good 
assignments of after-acquired property, he will have greater diffi- 
culty in getting credit and will have to stop payment even sooner. 
If this be true, it is probably a good thing. If debtors had to ask 
for extensions or make adjustments with their general creditors 
before going to ‘‘ account shavers,” there probably would be fewer 
bankruptcies with no dividends. The proposal under considera- 
tion is not limited to assignments of accounts. It strikes at all 
preferential applications of the doctrine of “relation back” to 





124 See Benedict v. Ratner, 268 U. S. 353, 359 (1925) (lien invalid not because 
after-acquired accounts arose during insolvency and within four months, but because 
original assignment was invalid under state law by reason of “ reservation of do- 
minion” by assignor “inconsistent with the effective disposition of title and 
creation of a lien”). Per Brandeis, J., “ It is clear that, if the original assignment 
was a valid one under the law of New York, the Bankruptcy Act did not invalidate 
the subsequent dealings of the parties. Thompson v. Fairbanks, 196 U. S. 516; 
Humphrey v. Tatman, 198 U. S. 91.” See Hurley v. Reilly Co., 13 F. (2d) 466, 468 
(D. Mass. 1926), ‘‘ assignments of account are becoming more and more common in 
the commercial world.” As they commonly do not come within a doctrine of fraud- 
ulent retention of possession to the same extent as chattels, great opportunities for 
lulling creditors would remain even with the proposed amendment. Ramsay v. 
Marlin Firearms Corp., 14 F. (2d) 314 (D. Conn. 1925). 

An assignment of “ new accounts,” pursuant to an old agreement, made within 
twenty-five days of bankruptcy to a creditor with knowledge of insolvency was 
upheld in Chapman v. Hunt, 254 Fed. 768 (C. C. A. 2d, 1918). 
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liens upon after-acquired or unspecified property.’”’ An exception 
in favor of liens upon a stock in trade to the extent of permitting 
substitutions during insolvency etc., seems comparatively harm- 
less and justifiable from the point of view of the convenience of the 
trader.**® The courts would, of course, have to determine what a 
stock in trade is and it is arguable that a wide construction should 
be put upon the term or that broader terms should be used.**’ 
The question of “ relation back ” is sometimes also involved in 
a case closely related to that just discussed which illustrates an- 
other gap in the existing law of preferences. ‘Title to a debtor’s 
property may sometimes pass to a creditor without any contempo- 
raneous transfer on the part of the debtor and without any legal 
proceedings, where a creditor is authorized to take the debtor’s 
property by self help. Thus in Thompson v. Fairbanks *** an indi- 





125 The reference to the specification of property should serve to meet such cases 
as In re Heyward-Williams Co., 284 Fed. 983, 987 (S. D. Ga. 1922), where there 
was no lien on cotton in a warehouse until the bales were specified on the eve of 
bankruptcy. The court, however, decided that an old agreement containing a 
description insufficiently definite to constitute a lien amounted “at least to the 
creation of an equitable priority, whether denominated a lien or otherwise.” Contra: 
First Nat. Bank v. Yerkes, 238 Fed. 278 (C. C. A. 6th, 1916). A suggestion that a 
valid preference may be created without even the creation of a right in rem also 
occurs in Sexton v. Kessler & Co., Ltd., 225 U. S. 90, 97 (1912). One is almost at a 
loss to know how to meet such court-made preferences. Perhaps a special provision 
in § 64 is necessary. . 

In Atherton v. Beaman, 264 Fed. 878, 883 (C. C. A. 1st, 1920), a fiction of rela- 
tion back was used to validate a lien which arose upon a designation of property 
within a month of bankruptcy. 

In Hurley v. Atchison, etc. Ry., 213 U. S. 126 (1909), a trustee was compelled 
to perform a contract to deliver to the railway coal apparently unmined and hence 
unspecified at the date of bankruptcy. The trustee took the mine under a lease 
which the railway might forfeit for failure to perform the contract. The trustee 
might have been ordered to perform in order to avoid the forfeiture by way of 
preserving the estate, but the decision was based on the ground that the railway had 
an equitable lien on the coal. 

126 Jy re Roseboom, 253 Fed. 136 (N. D. N. Y. 1918). See Williston, supra note 
123, at 581. 

127 Consider, for example, the case of a factor dealing in cotton, Hopkins v. 
National Shawmut Bank, 293 Fed. 884 (C. C. A. 5th, 1923). A difficulty of specifi- 
cation was also involved in that case, the court deciding that a pledge of ware- 
house receipts covering unspecified bales in a warehouse conducted by a third party 
created an equitable lien upon all the cotton in the warehouse in excess of out- 
standing receipts apparently in favor of fourth parties. 

128 196 U. S. 516 (1905); followed in Humphrey v. Tatman, 198 U. S. 91 
(1905) ; Davis v. Billings, 254 Pa. St. 574, 99 Atl. 163 (1916) ; Mass. Trust Co. v. 
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vidual keeping a livery stable gave a mortgage of his livery stock 
then owned.and thereafter to be acquired. Nine years later the 
mortgagee took possession of the stock which had completely 
changed its personnel with the exception of two horses no longer in 
the first flush of youth. Under the state law such a mortgage 
created no lien on after-acquired property prior to the taking of 
such possession, but the taking of possession related back to the 
date of the mortgage even as against an assignee in insolvency. 
The United States Supreme Court said that the extent to which a 
mortgage of that kind is valid is a local question and rejected the 
claim of the trustee in bankruptcy to set it aside as to any and all 
the property. An even more objectionable case, if possible, arises 
where an agreement to pledge is held to be properly fulfilled by de- 
livery by the debtor under such circumstances that a voidable pref- 
erence would be held to exist but for the prior agreement.**® The 
essence of a preference is the fulfillment of a contract at a time 
when the debtor is not able to treat other creditors in a like manner. 

The foregoing draft of Section 60 is broad enough to cover an- 
other hole in the Act. At present if an execution is issued against 
the bankrupt and money realized thereon and paid to the execution 
creditor on the eve of bankruptcy, the transaction may be indefeas- 
ible.**° The lien of the execution would have been void under Sec- 





MacPherson, 1 F. (2d) 769 (C. C. A. 1st, 1924); see 4 REMINGTON, Op. cit. supra 
note 79, at 542, n. 75, and cases there collected. 

129 In re Harvey, 212 Fed. 340 (S. D. Ala. 1914). It is generally held that a 
mere contract to give security cannot avail the promisee in bankruptcy. “I have 
been accustomed to say that such an agreement merely amounts to an agreement to 
give a preference if one should become necessary.” Per Lowell, J., in Ex parte Ames, 
Fed. Cas. No. 323, at 748 (D. Mass. 1871). See Williston, supra note 123, at 574. 
Hayes v. Gibson, 279 Fed. 812 (C. C. A. 3d, 1922), certiorari denied, 259 U. S. 581 
(1922) ; In re Traut’s Estate, 297 Fed. 458 (C. C. A. 8th, 1924). Earlier authorities 
are collected in 4 REMINGTON, op. cit. supra note 79, § 1775. 

180 The courts have generally managed to avoid this result. In Golden Hill Dis- 
tilling Co. v. Logue, 243 Fed. 342 (C. C. A. 6th, 1917), the judgment was on a 
cognovit note and so the proceedings might be considered as effecting a transfer made 
by the debtor, although the court acknowledged difficulty in finding a preference, 
and advanced the very questionable reason for finding one that the amendment 
of 1910 “ destroyed the reason” for requiring that the transfer be “ made” by the 
debtor. This does violence to the language of paragraph (b) which still dis- 
tinguishes between judgments which must be “ procured or suffered,” and transfers 
which must be “ made.” Grant v. Nat. Bank of Auburn, 197 Fed. 581 (N. D. N. Y. 
1912), was also a confession of judgment case. In Galbraith v. Whitaker, 119 Minn. 
447, 138 N. W. 772 (1912), the issue was squarely presented, as a judgment in a 





AMENDMENT OF THE BANKRUPTCY ACT 389 


tion 67(f), but that is merged in the payment. The transaction is 
not a transfer by the bankrupt, the creditor may not have had 
reasonable cause to believe, etc., until he issued execution, and 
judgments not creating liens are not preferences anyway.’ 
Nevertheless the creditor has obtained an advantage over other 
creditors of the same class by way of satisfaction and the proposed 
provision thus meets the case. Of course if the judgment gave 
rise to a lien more than four months before bankruptcy, an en- 
forcement of the lien should be and would be proper. 

A doctrine of relation back is sometimes applied along with a 
statement that the original instrument created an equitable lien.** 
The equitable lien is a dangerous and elusive enemy of the law of 
preference.*** As applied to some bankruptcy cases it seems as 
well named as the Holy Roman Empire, for it is neither equitable 
nor a lien. When used with the idea that it may be perfected on 
the eve of bankruptcy with notice of insolvency, it is particularly 
objectionable. It is not the function of the Bankruptcy Act to 
specify what formalities shall be necessary to initiate a lien valid 
against creditors, whatever that lien be called.*** It is possible, 





contested case was entered within four months, but reasonable cause to suspect in- 
solvency first arose after the judgment and before the execution sale. The court 
relied on the broadness of the definition of transfer (§ 1(25)), but ignored the re- 
quirement that the transfer be made by the bankrupt. In Anderson v. Stayton 
State Bank, 82 Ore. 357, 159 Pac. 1033 (1916), the judgment itself was treated as 
a preference, although there was no indication that it constituted a lien per se. 
See Orecon Laws (Lorn, 1910), ibid. (OLSEN, 1920) § 205, and notes. An attach- 
ment in aid was issued pendente lite and the attached funds were applied on the 
judgment via an execution. 

181 See p. 380 and note 107 supra. 

132 See Mass. Trust Co. v. MacPherson, supra note 128, at 772. 

133 For a good discussion from the point of view of benevolent neutrality, see 
(1925) 34 Yate L. J. 8or. 

184 Bankruptcy courts will sometimes go far to uphold a transfer of doubtful 
validity under state law. In re Zimmerman & Forshay, 14 F. (2d) 527 (C. C. A. 
2d, 1926) ; Z:: re Gubelman, 13 F. (2d) 732 (C. C. A. 2d, 1926). 

Sexton v. Kessler & Co., Ltd., supra note 125, involved an attempted pledge 
of securities without transfer of possession until notice of existing insolvency. The 
original transaction was deemed good under New York law as against creditors with- 
out attachments. Ibid. 98. This case arose on facts occurring before the amend- 
ment of 1910, but there is no satisfactory reason for supposing that a different 
result would be reached now. In Hayes v. Gibson, and In re Traut’s Estate, supra 
note 129, old agreements to give security were called equitable liens which could not 
be perfected by transfers which would have been preferential in the absence of such 
“liens.” f 
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however, to make a broad provision to the effect that no transfer 
shall be regarded as made until such steps are taken as are nec- 
essary to make it valid against creditors **° of the sort whose 
rights, remedies and powers are vested in the trustee by the 
amendment of 1910 to Section 47(a)(2). Such a provision is 
recommended. 

There is much complaint because creditors do not get adequate 
dividends in bankruptcy. In small cases the main reason may be 
fraud. In larger cases one reason is that the Bankruptcy Act has 
been construed very favorably to the claimants of specific liens, 
probably more so in the United States Supreme Court than in the 
district courts. Courts of equity are used to trying to trace specific 
liens. Courts of bankruptcy are used to remembering that the 
general creditor does not get what he contracted for in bankruptcy, 
and an argument that the claimant of a specific lien ought to be 
allowed to have it, for otherwise he would not get what he con- 
tracted for, does not appeal to them strongly. If equality is equity, 
then no one ought to have what he contracted for in bankruptcy. 
Perhaps the Supreme Court has contained a preponderance of 
equity lawyers. Perhaps trustees as a rule have obtained less able 
legal assistance than creditors with claims for valuable specific 
liens. Whatever the reason may be, it seems that the law of prefer- 
ence might well be strengthened in the interests of the general 
creditor. 

The law of preference lies at the heart of the problem of achiev- 
ing one of the two main purposes of the Bankruptcy Act —a fair 
distribution of an insolvent’s assets among his creditors. The 
other purpose — discharging an honest insolvent from his debts — 
seems to have been thoroughly achieved, at the cost of undesign- 
edly discharging many dishonest debtors also. The recent amend- 
ments are directed chiefly toward the elimination of the fraudulent 
bankruptcy. The new proposals made in this article largely ex- 
plore a different field. It is apparent that they are mainly of two 
sorts, those directed at making the Act more consistent, removing 
doubts, or giving a more direct expression to the law as it stands 
under existing decisions, and those directed at strengthening the 
law in the interests of the general creditor in cases where substan- 
tial assets have escaped being secreted. 





135. See (1905) 18 Harv. L. Rev. 606, 607. 
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Our discussion has so far centered around the sections of the Act 
involved in the more important amendments effected or attempted 
in 1926. Without venturing into other important fields such as 
that of bankruptcy administration, a pursuit of the broad purposes 
indicated will require the discussion, in the next number of the 
REVIEW, of proposals equally important, but less closely associated 
with the recent legislation. 

James Angell McLaughlin. 


Harvarp Law ScHOOL. 


(To be concluded) 
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PRELIMINARY QUESTIONS OF FACT IN DETERMIN- 
ING THE ADMISSIBILITY OF EVIDENCE 


I 


OX of the accepted tests of orthodox legal faith is willingness 

to subscribe the tenet that it is the province of a judge sit- 
ting with a jury “to decide any preliminary questions of fact, 
however intricate, the solution of which may be necessary to enable 
him to determine the . . . admissibility” of evidence. Yet 
there exists a considerable body of decisions which are apparently 
revolts against or limitations upon this tenet. It is our purpose to 
examine these cases, not exhaustively, since an exhaustive treat- 
ment would cover hundreds of pages, but with an eye to more 
careful grouping, analysis, and statement of principles than has 
yet been attempted elsewhere.’ 

At the outset we are faced with the difficulty of demonstrating 
the obvious. Our “article of faith ” is so implicitly accepted that 
one searches in vain for a compact single statement of the reasons 
which underlie it. The greatest of all writers on evidence says 
that to hand disputable evidence to the jury “ to be rejected or 
accepted according to some legal definition, and not according to 
its intrinsic value to their minds, is to commit a grave blunder. It 
is an error of policy . . . for several reasons; in the first place, 
it is a needless abdication of the judicial function — of which hu- 
mility we have already too much; furthermore, it adds another 





1 Gorton v. Hadsell, 9 Cush. 508, 511 (Mass. 1852), quoted by THAYER, PRE- 
LIMINARY TREATISE ON EVIDENCE (1898) 258,n.3. Cf. Bartlett v. Smith, 11 M. & W. 
483 (Ex. 1843). 

? For citations of a number of texts, see Commonwealth v. Reagan, 175 Mass. 
335, 336-37, 56 N. E. 577, 578 (1900). 1 Taytor, Evipence (11th ed. 1920) §§ 23 
and 24, gives a concise statement of the standard rule. 1 THompson, TrIALs (2d ed. 
1912) §§ 318 et seg., contains a detailed and valuable treatment. References to 
apposite passages by Wigmore and Chamberlayne are given in the following notes. 

We know very well that our discussion does not even approach finality, and 
shall welcome its correction and elaboration at the hands of others. We already 
have had the benefit of some acute and helpful criticism by Professor Edmund M. 
Morgan. We niention his name once in our text, and might well do so at a dozen 
other points. 
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3 


to the exceptions to the general rules. .. . This is significant, 
but it is not argument. It is first an assertion of the author’s 
attitude toward judicial power and second a definition of the ex- 
tent of the general rules, rather than an exposition of the logical 
policy on which that attitude and that definition are grounded. 

To make our point, however, we have been unfair to Professor 
Wigmore. We have broken his sentence in the middle. The con- 
cluding clause excellently states the idea which forms the first 
argument tending to sustain the article of faith: 

(1) Passing questions of evidential admissibility on to the 
jurors “ cumbers the jury with legal definitions and offers an addi- 
tional opportunity for quibbling over the tenor of the instruc- 
tions.” * To quote another authority, “The reference of the pre- 
liminary question and the consideration of the merits, to the jury 
at the same time, would perplex and embarrass their inquiries — 
greatly increase the probability of their being misled, and unless 
the jury was one of more than ordinary discrimination, they would 
hardly be competent to the task of considering the facts in their 
different phases, applying them, and understandingly responding 
to the issue.”° It is bad enough to lay before the jury quantities 
of evidence remote from or entirely foreign to the merits. This 
objection multiplies its force as we imagine the jury being told to 
use different parts of the evidential conglomeration for different 
grades and types of inquiry —to answer first certain preliminary 
problems, then to move on to ultimate problems of a very different 
nature, and yet to answer those ultimate problems strictly in the 
light of the preliminary determinations. Certainly the orthodox 
rule possesses, and the heterodox practice often lacks, the merit 
of simplicity. 

(2) Departure from the orthodox rule frequently has “ the 
administrative infelicity that it calls upon the jury to do legal 
reasoning, for which they are by no means well fitted.” ° Laymen 
cannot have much understanding of or respect for the rules of 
evidence, particularly the more technical ones. Nor are succes- 
sive groups, each composed of a dozen laymen chosen more or 





3 5 WicmorE, EvipENcE (2d ed. 1923) § 2550. 

4 Ibid. 

5 Degraffenreid v. Thomas, 14 Ala. 681, 687 (1848), per Collier, C. J. 
6 + CHAMBERLAYNE, EVIDENCE (1911) § 81. 
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less at random, likely to apply these rules with anything approach- 
ing consistency. Each jury deals with a few situations only, and 
no provision can be made for accumulating the value of its ex- 
periences to help subsequent juries. Exactly the reverse may be 
hoped for from a trained and experienced judge. His legal studies 
and observation show him the methods of other judges in action. 
His own work, as he sits week after week diagnosing a stream of 
cases somewhat various, yet not altogether dissimilar, leads him 
to adopt and apply consistent working formulae for the common 
standard situations. His determinations will possess the merit of 
predictability.’ 

(3) So far as the exclusionary rules of evidence are intended 
to prevent intellectual confusion or undue excitement of prejudice, 
they are much better enforced by keeping truly objectionable evi- 
dence entirely away from the jury, than by admitting such evi- 
dence conditionally with instructions as to its possible subsequent 
rejection. Professor Greenleaf believed there could in strictness 
be no question as to the admissibility of evidence where a case was 
tried to a judge sitting without a jury; “since, whatever be the 
ground of objection, the evidence objected to must, of necessity, 
be read or heard by the judge, in order to determine its character 
and value.” * The learned author suspects that what enters one 
judicial ear will not exit from the other, even at the stern command 
of the judicial mind. We are not entirely prepared to admit the 
soundness of this contention. But, if it can be made at all with 
respect to a judge, how much more forcefully can it be made with 
respect to the untrained juryman! The orthodox rule, then, pos- 
sesses the merit of protection.° 

(4) When questions of admissibility as well as of the merits 
have been presented to a jury, and a general verdict is returned, 
most difficult problems are raised if there is a motion for new trial 
or if the case is carried to a higher court. It is next to impossible 





7 Cf. Hormes, THe Common Law (1881) 123-24. 

8 1 GREENLEAF, EviENCE (16th ed. 1899) § 81e. The number of this section in 
earlier editions is 49. 

® But this merit is not always maintained. Judges sometimes admit evidence 
conditionally or de bene subject to a motion to strike out. This practice is distinctly 
less common in jury trials than in trials before a judge sitting without a jury or in 
hearings before auditors or masters. See the discussion in N. Y. Evening Post Co. 
v. Chaloner, 265 Fed. 204, 216 (C. C. A. 2d, 1920) ; also note 65 infra. 
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to unscramble the egg and determine how far the decision has been 
controlled by preliminary determinations and how far by ultimate 
ones. This is important, since the action of the trial or the appel- 
late court may vary considerably according to the exact point at 
which error is alleged to have been committed. To be sure, an- 
swers to special questions might be required. But special ques- 
tions are a ponderous nuisance if numerous or complex. Besides, 
a jury perfectly capable of unanimity on a general verdict might 
prove entirely incapable of unanimity on a series of questions 
relating to that verdict. We may say therefore that the orthodox 
rule more generally possesses the merit of precision than does het- 
erodox practice.*° 

Bearing these four arguments ** in mind, we now move forward 
to the criticism of cases which may be suspected of a tendency to 
revolt against or limit the article of faith. 


II 


On May 28, 1835, one Nathan Winslow assigned to Samuel N. 
Bailey and another a bond for the conveyance of a tract of land, 


and Bailey and his associate in exchange gave Winslow their 
promissory note. The note being unpaid at maturity, Winslow 
brought action upon it.’* The defendants alleged that the plaintiff 
had induced them to make the purchase by falsely asserting that 
the land was well timbered. They established, apparently without 
opposition, that there was to the plaintiffs knowledge very little 
timber on the land. They then offered a certificate by a man 
named Jameson, “ dated May 14, 1835, that he had explored the 





10 See Cairns v. Mooney, 62 Vt. 172, 174, 19 Atl. 225, 226 (1890). The same 
scrambled situation may arise where a judge tries a case sitting alone and during the 
trial receives inadmissible evidence. The appellate courts do their best to sustain 
his finding. Sometimes they argue that he must have properly depreciated the evi- 
dence. Powers & Boyd Cornice & Roofing Co. v. Muir, 146 Mo. App. 36, 57, 123 
S. W. 490, 496 (1909). But very commonly the appellate tribunals indulge a pre- 
sumption that the trial judge acted only on the properly admissible evidence. Hicks 
v. Stevens, 121 Ill. 186, 198, 11 N. E. 241, 245 (1887); King v. Pony Gold Mining 
Co., 28 Mont. 74, 94, 72 Pac. 309, 316 (1903) ; and see Holmes v. State, 108 Ala. 24, 
26, 18 So. 529, 530 (1895). Occasionally this presumption is carried to a ridiculous 
extreme. Monroe v. Reid, 46 Neb. 316, 328, 64 N. W. 983, 987 (18905). 

11 On page 412 infra we describe a fifth merit of the orthodox practice. It first 
becomes material at that point. 

12 Winslow v. Bailey, 16 Me. 319 (1839). 
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tract, and that it contained 10,000 feet of the best quality of pine 
timber to the acre in his opinion. . . . To the admission of this 
paper in evidence, to show that it was used by the plaintiff in the 
sale of the bond to induce the defendants to purchase, the plaintiff 
objected, until proof was introduced to shew (sic) that it was so 
used. And it is [was] insisted, that the proof of this fact should 
have been addressed to the Court, that it was a fact to be decided 
by the Court, and exclusively within their province.” ** At first 
the trial judge declined to admit the certificate, “but after the 
introduction of certain evidence . . . he did admit the paper, and 
directed the jury, that if they were not satisfied, that it had been 
used to induce the defendants to make the purchase . . . it would 
not be evidence in the case.” ** 

Some of the quoted language is ambiguous. Did the judge make 
the determination which the plaintiff demanded, the objection thus 
becoming one to the sufficiency of the preliminary evidence, or did 
he refuse to make the determination? Apparently the latter, for 
the plaintiff’s counsel says in arguing his exceptions: “ The Court 
ought not to have permitted the certificate to go to the jury, until 
the defendants had shown, that it had been used to induce them to 
purchase the bond. And this question was to be decided by the 
Court, and not left to the jury.”*’ In a later Georgia case’® in- 
volving an analogous question the matter is put unmistakably. 
This also was an action on a promissory note, the indorsement on 
which was asserted not to be authentic. The note was offered in 
evidence and some showing made as to the genuineness of the 
indorsement. In charging the jury, the judge said that the ques- 
tion as to this indorsement was “ in the first instance . . . ad- 
dressed to the court. The court, having heard certain evidence 
relating to the question, admits this note in evidence before you; 
but it is still a question of fact with you whether or not you find 
that [the person sought to be charged with liability] did or did 
not indorse this paper.” *’ The objection to this charge after a 





13 Ibid. at 321. The task of showing that the bond had been used as an induce- 
ment was not easy. In Maine at this date parties to actions were still incompetent 
as witnesses. Me. Stat. 1856, c. 266, abolished the incompetency in such cases. Cf. 
ibid. 1855, c. 181, § 2. 

14 Winslow v. Bailey, loc. cit. supra note 12. 15 [bid. at 320. 

16 Patton v. Bank of LaFayette, 124 Ga. 965, 53 S. E. 664 (1906). 

17 [bid. at 972, 53 S. E. at 667. 
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verdict for the plaintiff was precisely the reverse of the objection 
made in the Maine case. Counsel for the defense protested be- 
cause the charge “ conveyed to the jury the impression that [the 
person in question] had indorsed the note. . . .” ** 

Each of these trial judges obviously felt himself in something 
like a dilemma. He was well enough aware of his power and duty 
to make preliminary determinations of fact bearing upon admis- 
sibility of evidence. He did not shrink from exercising that power 
simply because the result might be devastating to the case of one 
party or the other. But he could not help seeing that he was being 
asked to decide for a preliminary purpose the very question which 
was going to the jury for ultimate decision. This coincidence em- 
barrassed him. He felt, no doubt, that he was practically being 
asked to deprive the parties of a jury trial. He must also have 
perceived that if he made the determination sought, he would 
greatly complicate and delay the trial, since large quantities of 
evidence would have to be presented twice — once to him on the 
evidential dispute, once to the jury on the merits. 

As we read the two cases, each judge chose the same formula to 
shear off the horns of his dilemma. He ruled that the showing for 
admissibility was sufficient to sustain a favorable finding by 
reasonable men, and thereupon let the evidence in. He did not 
commit himself finally or even tentatively upon the preliminary 
question. In both cases the appellate courts sustained the action 
of the trial judges, although the Georgia opinion says that it would 
have been wiser not to try to explain to the jury the principle under 
which a slight preliminary showing is sufficient to lay the neces- 
sary foundation for admission of evidence as against this kind of 
objection.*® 

Now exactly what kind of objection was made in these two in- 





18 [bid. 

19 Jbid. In Commonwealth v. Rogers, 181 Mass. 184, 193, 63 N. E. 421, 425 
(1902), Holmes, C. J., said: “ The presiding judge rightly ruled that there was 
sufficient evidence of a conspiracy against all the defendants. It was proper to 
make the statement as the ground for admitting declarations of one as evidence 
against the others. When a preliminary finding of fact is necessary on the part of 
the judge for such a purpose there is no duty to conceal it from the jury.” In the 
Massachusetts case the objection to admission of the declarations probably rested 
on the hearsay rule as much as on alleged irrelevancy. See note 78 infra. Cf. 
Carroll v. Roberts, 23. Ga. 492 (1857) (opinion rule). 
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stances? It went upon no technical evidential ground such as the 
hearsay rule or the best evidence doctrine. It went purely upon 
grounds of logical irrelevancy.”” How do the supporting argu- 
ments for our article of faith fare in this solution of such a contro- 
versy? First, the merit of simplicity. So far as the characteristics 
of each case permitted simplicity at all, it was perfectly at- 
tained. The jury listened to no evidence not bearing directly upon 
the merits, since the question of relevancy was identically impor- 
tant on the points of admissibility and ultimate determination. 
The problem of admissibility “merged imperceptibly into the 
weight of the evidence, if admitted.” ** No complex instructions 
were needed or given. The Maine judge’s instruction, as quoted 
above, contains twenty-seven words, the Georgia judge’s about 
fifty-six words. Second, the merit of predictability. This, alas, 
cannot be preserved in relevancy controversies. The infinite pos- 
sibilities of permutations and combinations of facts make each 
fresh situation stand upon its own bottom. It is the essence of our 
hypothesis at this point that we are not dealing with situations 
coming so often before the courts as to make the recurrent methods 
of treatment harden into rules.” Third, the merit of protection. 


These juries did get as much protection as they deserved or needed. 





20 See THAYER, op. cit. supra note 1, at 264-66, where the learned author dis- 
tinguishes sharply between questions of relevancy and questions occasioned by the 
existence of legal rules excluding certain types of logically relevant evidence. These 
rules of exclusion we shall refer to hereafter as “ technical rules.” In our usage this 
term covers rules as to incompetency and privilege of witnesses. See the excellent 
passages in 1 WicMoRrE, oP. cit. supra note 3, §§ 27-29. We are not unaware of the 
fact that Wigmore’s analysis is at least superficially different. He includes under 
the general heading of ‘“‘ Relevancy ” his discussion of ‘‘ Testimonial Qualifications.” 
See ibid. $§ 483 et seg. Cf. ibid. § 209. 

21 Judge Learned Hand in Di Carlo v. United States, 6 F. (2d) 364, 367 (C. C. 
A. 2d, 1925). A witness for the prosecution who identified the defendants as the 
guilty persons was attacked on the ground that he had a motive to make a false 
identification. Evidence of previous extrajudicial identification by him was ad- 
mitted. The opinion says: “ We believe that it was a fair question, which in the 
end lay with the jury, whether the circumstances were such as to put the [previous] 
identifications outside any motive to fabricate at the time. We do not, of course, 
mean that the question of admissibility is not one of law, but it merges imperceptibly 
into the weight of the evidence, if admitted. We mean that, if the circumstances 
were such as left it reasonably possible for the jury to say that the identifications 
did in fact antedate the motive, the court should not have excluded them.” See 
(1925) 30 Harv. L. Rev. 258. 

22 Even here of course the judge will exercise sufficient controlling influence to 
keep the jury within the bounds of reason. See THAYER, op. cit. supra note 1, at 
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Each trial judge saw to it that counsel did not present a preposter- 
ous proposition. He properly decided that on the particular ques- 
tions reasonable men might find as his jury did find. He did not 
let wily lawyers drag red herrings across the trail, but he told the 
jurymen in plain terms that when an ambiguous animal was put 
up ahead of them, they themselves must decide whether it was a 
rabbit or a fox. Finally, the merit of precision. This, too, was 
attained. Obviously the jury heard then, or by later repetition, 
the entire preliminary showing on which the judge acted. It be- 
came part of the record, presentable to the upper court much more 
adequately than an ordinary preliminary showing to the judge can 
usually be. If an unreasonable determination had been reached, 
that fact would have been fully capable of demonstration and cor- 
rection.” The cases seem sound.” 

In passing, we would remark upon the fact that in situations of 
the foregoing type judges tend to make quick work of their evi- 
dential duties by calling presumptions to their aid. Many cases 
are hastened on by the presumptions of receipt of a letter duly ad- 
dressed, stamped, and mailed,” of authenticity of a reply letter,” 
of genuineness of an ancient document,” of truth of a sheriff’s or 


constable’s return,** and so on.” This is certainly good trial ad- 





208. Thereby some measure of predictability will be achieved — as much, in fact, 
as there ever is for questions of fact on the merits. 

23 Normally, the appellate tribunal which finds that no reasonable basis of fact 
has been laid, will at the same time be deciding that there was a wrongful admission 
of evidence, and, ipso facto, that there was not sufficient evidence to sustain the 
verdict. But in a close case, it might be that the latter issue would have to hang 
in the balance until it was decided whether the disputed evidence, having satisfied 
the preliminary test, can be allowed to tip the scales in favor of the jury’s answer 
to the ultimate question. Further consideration of this point hinges on the question 
suggested in the fifth division of this article. 

24 Compare some of the cases cited in note 46 infra, tracing the judicial history 
of Gorton v. Hadsell, supra note 1. Friedman v. United States, 13 F. (2d) 632 
(C. C. A. 6th, 1926), appears to be in accordance with the two cases described by the 
text. Ford v. United States, 10 F. (2d) 339, 346 (C. C. A. oth, 1926), is probably, 
although not certainly, distinguishable. See also Smith v. Hausdorf, 92 Conn. 579, 
103 Atl. 939 (1918), and Carlson v. Benton, 66 Neb. 486, 92 N. W. 600 (1902). 

25 Marston v. Bigelow, 150 Mass. 45, 47, 48, 53, 22 N. E. 71, 72, 73 (1889). 

26 Malouff v. Pope, 9 F. (2d) 254 (C. C. A. 8th, 1925). 

27 Gaskins v. Guthrie, 132 S. E. 764 (Ga. 1926). 

28 Coghlan v. White, 236 Mass. 165, 166, 169, 128 N. E. 33, 34, 35 (1920). 

29 Presumptions may also be of service to objecting parties. In Kelly v. Drew, 
12 Allen, 107, 110 (Mass. 1866), a woman was offered as a witness and was ob- 
jected to on the ground that she was the wife of the person against whom she was 
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ministration so long as the particular presumption invoked stands 
unrebutted. But if the desire for easy speed leads to disregard of, 
or refusal to listen to, full rebuttal evidence,*® the procedure be- 
comes questionable.** From this point it is only a step to a re- 
fusal to hear any evidence at all except on one side. That, of 
course, is an encouragement to flimsy or even perjured preliminary 
showings. Indeed, courts have allowed themselves to be led into 
holding that only a superficial, one-sided showing is allowable on 
any admissibility controversy, despite the fact that a technical 
rule instead of the general principle of relevancy is involved.” 





offered. Ultimately the court barred her from the stand without hearing any pre- 
liminary evidence. It was common ground that the woman had gone through a 
ceremony of marriage with the objecting party. The party desiring to use her 
evidence offered to prove “ only that more than twenty years ago she was married 
to another man, and lived with him for a few months, and about four years after- 
ward married the defendant without having heard of her first husband’s death. No 
evidence was offered that the first husband had been heard from for twenty years, 
or that he had not died or been divorced from her before her second marriage.” 
After a verdict for the defendant the upper court held on exceptions that under 
these circumstances the presumption of innocence and legality of the second marriage 
would not have been overcome even though the offer of proof had been fully borne 
out by evidence. Consequently the ruling of the trial judge was right. This case 
is of course not directly in point because objection to the witness was made under a 
technical rule, but as an analogy it is helpful and illuminating. 

30 Robertson v. Talmadge, 174 S. W. 627 (Tex. Civ. App. 1915), indicates an 
unyielding intention to admit any purportedly ancient document, postponing serious 
consideration of authenticity until the merits are passed upon. 

31 Of course we are not suggesting or advocating that in every situation of this 
kind all the evidence in the case should be presented twice over. On the other hand, 
stubborn categorical refusal to give an objecting party a fair chance to substantiate 
his claims at the time of the evidential offer sometimes leads to unfortunate results. 
Yet, as is implied by note 9 supra, we question the facile compromise of conditionally 
admitting the contested evidence. There are easier middle grounds between the 
extremes. Often it is possible for the judge to take an offer of proof from the 
objecting party and rule that even the fullest substantiation of this offer would 
leave a doubtful question calling for submission to the jury. Or else the judge may 
temporarily suspend decision on the relevancy question, permit all the other evidence 
on both sides which is part of the presentation on the merits, and at the end of that 
presentation rule either that the objecting party has made an overwhelmingly con- 
vincing showing or that the evidence is admissible. For purposes of simplicity we 
have spoken of this matter from the objecting party’s side. But similar considera- 
tions apply where the offering party has a presumption operating against him. See 
Kelly v. Drew, supra note 29 (this case involves a technical rule of exclusion). 

82 The Supreme Court of Michigan suggested such a view in the palmy days of 
Campbell, Christiancy, and Cooley. Dixon v. People, 18 Mich. 84, 91 (1869). 
Here the question was whether a woman called to testify for the prosecution was 
the defendant’s wife and therefore incompetent. The upper court reversed a con- 
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This practice is highly reprehensible, since under it a trial judge 
will constantly be tempted to go the easiest way and let in all evi- 
dence, even though careful consideration in limine might prove it 
indisputably objectionable. 

Also in passing, we would have the reader observe a somewhat 
subtle distinction between the two cases just discussed. In 
Winslow v. Bailey, as the facts are stated above, a decision that 
Jameson’s certificate was relevant meant almost inevitably a judg- 
ment for the defendants; ** but a decision that the certificate was 
irrelevant still left it perfectly open to the defendants to prove 
fraud in some other manner. The coincidence of preliminaries 
and merits was one sided only. In the Georgia case, a decision of 
relevancy meant judgment for the plaintiff, while a decision of ir- 
relevancy meant judgment for the defendant. The coincidence was 
two sided and complete. We do not mention this because we think 
it should lead to any difference of decision. Indeed, Common- 
wealth v. Robinson, next taken up by the text, is authority for the 
view that the decisions should be identical. But we do not wish 
even by implication to claim an exact parallel. Moreover, a de- 





viction involving the reception of her evidence. This was done because the evidence 
offered against the legality of the marriage was utterly insufficient. But in a dictum 
the upper court suggests that after prima facie proof of the witness’ marriage to 
the defendant had been given, further collateral inquiry of any kind into the in- 
competency ought perhaps to be forbidden. This is put upon the basis of preventing 
unfair surprise to the defendant. The court is careful to say that this and all 
other like cases must stand on their own bottoms. In Hartford Fire Ins. Co. v. 
Reynolds, 36 Mich. 502, 504 (1877), a passage appears which may or may not have 
been intended to express the same idea. Cf. Goodson v. State, 132 S. E. 899, 901 
(Ga. 1926), where a criminal defendant objected to a female witness on the same 
ground of marital incompetency. The prosecution gave prima facie evidence that 
the witness was not the defendant’s wife. Apparently the trial judge excluded 
counter evidence which the defendant offered. The witness was allowed to testify, 
the trial judge allowing the jury to pass ultimately upon the question of marital 
relationship. The appellate court stated that in this respect the trial judge com- 
mitted no error; but for other errors there was a reversal. It should be observed 
that in none of these cases was there a coincidence between the question of com- 
petency and any question on the merits. James v. Fairall, 168 Iowa, 427, 433-34, 
436-37, 148 N. W. 1029, 1083, 1033 (1915), takes a view opposed to those of the 
Michigan and Georgia courts, saying that where the interest of a witness is claimed 
as a disqualification, the judge should permit as long an investigation of the collateral 
point as is necessary for its full presentation. 

33 We assume — and think the report of the case tends to justify us in assuming 
— that the plaintiff’s chance of success was practically nil if it were found he had 
used the false certificate to induce the bargain. 











402 HARVARD LAW REVIEW 


cision by the Supreme Court of the United States ** which is at vari- 
ance with our conclusion occurred in a “ one-sided ” coincidence 
case where the trial judge ruled on what we may call the open 
side — that is, ruled against the party who would not be absolutely 
precluded by the ruling from succeeding in his case.*° 

We have still to consider the operation of the present doctrine 





84 Gila Valley, G. & No. Ry. v. Hall, 232 U. S. 94, 102 (1914), discussed in 
(1914) 27 Harv. L. Rev. 490. This was an action for personal injuries in which the 
defendant claimed that plaintiff had received notice of a defective wheel and assumed 
risk of the injury which he subsequently suffered because of this defect. Whether 
plaintiff did receive such notice depended upon the further question whether he heard 
a conversation occurring within twenty yards of him. The trial judge excluded 
evidence of the conversation on the ground that he was not satisfied that the plaintiff 
heard it. The appellate court approved this ruling. In support of the ruling nine 
cases are cited. Seven deal with technical rules of evidence and are not in point. 
One, Gorton v. Hadsell, supra note 1, is probably in point. Compare note 46 infra. 
The ninth and last case cited deals with the old rule allowing a party who is not a 
competent witness to prove the loss of a relevant document by affidavit. This is 
interesting but scarcely in point. The reader will notice that in the Gila Valley case 
defendant might have proved notice to plaintiff in any number of other ways; but 
if it had been decided that plaintiff did hear the conversation in question, he could 
not have recovered. Guinn v. Phoenix Ins. Co., 80 Iowa, 346, 45 N. W. 880 (1890), 
seems on its face to go even further than the Gila Valley decision. But the evidence 
of communication in this case was very slight — perhaps not sufficient to justify a 
finding. The opinion does not make clear who should have decided the question of 
communication if there had been a real conflict of evidence. 

35 Cole v. Cole, 153 Ill. 585, 38 N. E. 703 (1894), discloses another peculiar 
variation of the coincidence problem. Here E and C both claimed dower in the 
estate of H. It was undisputed that H had successively gone through the form of 
marriage with E, A, and C. Under Illinois law, C enjoyed the benefit of a presump- 
tion which forced E to prove herself undivorced up to the time of H’s union with C. 
In establishing this part of her case, E called A. Apparently A was asked about 
confidential communications made by H. She could answer only if H had not been 
her husband, that is, if E proved herself undivorced until the second of H’s three 
matrimonial adventures. In other words, the preliminary question of fact coin- 
cided with part of what had to be proved on one of the ultimate issues. Compare 
Ward v. Saunders, 6 Ired. L. 382 (N. C. 1846), in which the defendant claimed there 
had been no bona fide conveyance by the former owner X to the plaintiff before 
November, 1841. The plaintiff relied upon a deed dated April, 1840. The defendant 
gave proof that the true date of the deed was April, 1841, and that between its 
purported date and then X had declared his intent to make a fraudulent conveyance. 
The declarations were offered as the admissions of a former owner during his owner- 
ship. Their admissibility, therefore, depended upon X’s having retained title during 
a period ending after April, 1840, and perhaps as late as April, 1841, which runs part 
of the way along with the defendant’s contention on the merits. Both these cases 
involve technical evidential rules. In the first the woman was allowed to testify; in 
the latter the jury was told to decide when the deed was made and to consider the 
declarations if they preceded that date, 
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when it applies adversely to the interests of a criminal defendant.* 
Does such a party have any claim to additional protection from the 
trial judge? The leading case of Commonwealth v. Robinson * 
seems to say not. This was a prosecution for murder. To prove 
motive the government offered evidence tending to show that the 
deceased man had had his life insured for the benefit of his wife; 
that the defendant formed a scheme for obtaining the insurance 
money herself; that as a first step in her scheme she murdered the 
wife, as a second step persuaded the decedent to make her the in- 
surance beneficiary, and as a third step murdered the decedent. 
The defendant objected particularly to introduction of evidence 
as to the wife’s death, claiming that the prosecution must first 
establish the scheme by evidence amounting to proof (presumably 
beyond a reasonable doubt) and that it was “ the exclusive prov- 
ince of the court to determine if such evidence is [was] suffi- 
cient.” ** The ruling of the court “ did not expressly affirm .. . 
the necessity of such amount or degree of proof,” ** the objection- 
able evidence was admitted, and the defendant was found guilty. 
The upper court overruled exceptions, saying: “ It is only neces- 
sary that there should be so much evidence as to make it proper to 
submit the whole evidence to the jury. The fact of the admission 
of the evidence by the judge does not in a legal sense give it any 
greater weight with the jury; it does not affect the burden of 
proof, or change the duty of the jury in weighing the whole evi- 
dence.” *° 

To be sure, many cases employ different language in similar 
connections, saying that the evidence respecting other crimes must 
be plain, clear, and conclusive, or even that it must amount to 
proof beyond a reasonable doubt, before being submitted to the 
jury. The wisdom of such restrictions may be argued both ways. 
But for present purposes it is enough to say that when these 





86 Holly v. State, 55 Miss. 424, 429-31 (1877), discusses the application of the 
doctrine where evidence offered by a criminal defendant is objected to. 

87 146 Mass. 571, 16 N. E. 452 (1888). 

88 [bid. at 580, 16 N. E. at 456. 

39 Ibid. : 

40 bid. at 581, 16 N. E. at 456. In the same paragraph which contains the lan- 
guage quoted above the court says: “ If, under such circumstances, testimony is ad- 
mitted against a party’s objection,it may often happen that he may still ask the jury 
to disregard it.” For a discussion of this theory, see pages 420-21 infra. 
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formulae are used, the courts are making a departure from pure 
logical relevancy, and are more or less articulately phrasing and 
enforcing a supplemental caution based upon fear that weak evi- 
dence of this kind will cause undue prejudice. That is, such cases 
pertain rather to the next division of this article than to the present 
division.** 

Commonwealth v. Robinson is important in another aspect. 
While motive is one of the three prime points toward the establish- 
ment of which every prosecutor strains his energies, and is thus 
typically made a question for the jury,* it is not normally an ulti- 
mate or a necessary issue. A conviction may well be obtained 
without one iota of evidence in respect of motive, and per contra 
the most comprehensive proof of.motive does not necessarily pre- 
vent a proper acquittal. Commonwealth v. Robinson, then, pre- 
sents no technical coincidence at all between preliminary and final 
questions. Nevertheless, the method of its decision as fully satis- 
fies our four tests of merit as does the same method when applied 
to a relevance case involving such coincidence. Therefore the 
Robinson opinion suggests the sweeping rule that in all contro- 
versies of fact over the admission of evidence objected to merely 
for alleged lack of logical relevancy, the court shall admit the 
evidence unless the preliminary proof does not lend reasonable 
support to the claim of relevancy.** We venture no opinion as 





41 Cases are collected in 3 A. L. R. 779, 784 (1919). The later cases include Sneed 
v. State, 143 Ark. 178, 219 S. W. 1019 (1920) ; People v. Spaulding, 309 IIl. 292, 303, 
141 N. E. 196, 201 (1923); Scott v. State, 107 Ohio St. 475, 405, 141 N. E. 10, 25 
(1923) ; State v. Jones, 27 Wyo. 46, 54, 191 Pac. 1075, 1077 (1920) ; Paris v. United 
States, 260 Fed. 529 (C. C. A. 8th, 1919) ; and Gart v. United States, 294 Fed. 66 
(C. C. A. 8th, 1923). Cf. Rex v. Armstrong, [1922] 2 K. B. 555, 557. 

42 Harris, Hints on Apvocacy (16th ed. 1926) 201: “ The crime first, therefore; 
then the circumstances of the accused; and lastly, his position; in other words, crime, 
motive, opportunity.” 

43 THAYER, op. cit. supra note 1, at 535-36, when discussing the function of the 
judge in enforcing the rules of evidence says that “ the court must continue to apply 
certain great principles, such as these . . . (6) that the jury must not be obliged or 
permitted to listen to what will unduly delay the case, or too much tend to confuse 
or mislead them. . . .” This indicates the author’s belief that the doctrine of exclud- 
ing evidence on account of irrelevancy is intended only to prevent waste of time and 
misleading confusion. Therefore exclusion on that ground alone should occur solely 
where irrelevancy appears quite unmistakably. On this point see the language of 
Holly v. State, supra note 36, at 429-31. But see 1 WiGMORE, op. cit supra note 
3, § 28. 
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to how far this extension is accepted.** Such research as we have 
done leads to the belief that trying to pack the decisions into this 
article would be like trying to pack a winter’s fuel supply into a 
coal hod.*® But as a coal pile or an ore deposit may be sampled 
by drilling into the mass, so may our heap of legal decisions be 
sampled by running down the citations of a well-known case or 
two. This we illustrate in a footnote.*® 

The three cases principally discussed down to this point seem 
not only sound but entirely normal. If they represent a restric- 
tion upon the article of faith, the restriction is proper and generally 
recognized. Partly, we have dwelt upon their exposition and justi- 
fication because of erratic departures by certain staid, respectable 
courts. Primarily, however, this emphasis seemed necessary be- 
cause the cases here discussed afford an exceedingly helpful intro- 
duction to the far more vexing problems raised in the second half 
of this article. 





44 A prima facie basis is frequently considered enough where one party offers an 
alleged written admission the genuineness of which the other side disputes. Western 
Union Tel. Co. v. Northcutt, 158 Ala. 539, 561, 48 So. 553, 559 (1908) ; State v. Uhls, 
249 Pac. 597 (Kan. 1926) ; Coleman v. McIntosh, 184 Ky. 370, 211 S. W. 872 (1919) ; 
King v. Hanson, 13 N. D. 85, 100, 99 N. W. 1085, 1090 (1904) ; Chatfield v. Morgan, 
131 Atl. 845 (Vt. 1926). A strong contrary authority is Dunklee v. Prior, 80 N. H. 
270, 116 Atl. 138 (1922). Cf. State v. Boswell, 134 S. E. 413 (N. C. 1926). The 
New Hampshire court upheld a trial judge in keeping out a statement which bore a 
witness’ signature and contradicted his testimony, because the judge was not con- 
vinced that the paper had in fact been signed. Yet the same court did not hesitate to 
admit testimony concerning oral admissions, over the objection that no such admis- 
sions were ever made. Jenness v. Jones, 68 N. H. 475, 44 Atl. 607 (1896). In both 
situations the statement is undoubtedly good evidence if, and only if, it was actually 
made. In both a mechanical application of the orthodox rule about preliminary 
questions of fact calls for exclusion of the evidence. It is hard to see why courts 
which would never think of thus testing the relevancy of testimony should proceed 
differently when presented with the same question by an offer of tangible proof. 

45 See the enormous collection of decisions in 1 W1GMORE, op. cit. supra note 3, 
§§ 24-465. 

46 We choose Gorton v. Hadsell, cited and quoted at p. 392 and note 1 supra, as 
a good example. Defendants in this case sought to justify an alleged trespass on 
property by a vote of the proprietors of the property. When defendants offered the 
records of the meeting by which this vote was passed, the trial judge refused to admit 
them because defendants’ preliminary evidence did not satisfy him that this meeting 
had been duly called. The precise controversy was whether the signers of the appli- 
cation for the call included at least five proprietors. A verdict was taken for plain- 
tiff by consent. Defendants’ exceptions were overruled. Possibly the bill of excep- 
tions did not contain the preliminary evidence. The relevant Massachusetts citations 
are Boynton v. Laighton, 1 Allen, 509, 510 (Mass. 1861) ; Lake v. Clark, 97 Mass. 
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It is often hard to tell whether a particular controversy falls 
within the ambit of our immediate discussion. Certainly most of 
the familiar conspiracy cases do. Suppose that Smith and Jones 
are indicted for conspiring to defraud by selling imitation jewelry 
as genuine. If the prosecution shows that on Monday Smith was 
absolutely destitute of funds and on Tuesday was hawking about 
town a complete assortment of paste jewelry, it is a fair inference 
that somebody has joined him in a conspiracy to defraud. But 
this evidence would not be usable against Jones unless a connect- 
ing link is indicated. The prosecution could make possible the 
forging of that link by giving evidence that on Monday Jones had 
possession of a quantity of imitation jewelry and that during the 
evening Smith was seen leaving Jones’ house with a package under 
his arm. The problem raised is fairly parallel to that presented 
by Winslow v. Bailey and the accompanying Georgia case.*7 But 





346, 340 (1867) ; Nunes v. Perry, 113 Mass. 274, 276 (1873) ; Whitcher v. McLaugh- 
lin, 115 Mass. 167, 170 (1874) ; Commonwealth v. Coe, 115 Mass. 481, 505 (1874); 
Commonwealth v. Robinson, 146 Mass. 571, 16 N. E. 452 (1888); Ames v. N. Y., 
N. H. & H. R. R., 221 Mass. 304, 306, 108 N. E. 920, 921 (1915) ; Boston Safe Deposit 
& Trust Co. v. Bacon, 229 Mass. 585, 588, 118 N. E. 906, 907 (1918); Coghlan v. 
White, 236 Mass. 165, 167, 170, 128 N. E. 33, 34, 35 (1920); Hart Packing Co. v. 
Guild, 251 Mass. 43, 46, 146 N. E. 238, 239 (1925) ; Commonwealth v. Glassman, 
253 Mass. 65, 67-69, 73-75, 147 N. E. 833, 834, 835 (1925). The case is also cited 
in Gila Valley Ry. v. Hall, discussed supra note 35. In the judgment of the authors, 
these citations have made the original case an unreliable authority. 

47 2 WicmorE, op. cit. supra note 3, § 1079, and 3 ibid. § 1769. Regina v. 
Murphy, 8 C. & P. 297, 302, 304, 310 (Q. B. 1837), shows that the connecting link 
may be formed by inference and illustrates vividly the manner in which a prosecutor 
builds up proof of conspiracy. See also the discussion in State v. Brown, 130 Iowa, 
57, 60, 106 N. W. 379, 380 (1906), where the claim was not that a conspiracy had 
been entered into but that the defendant had induced another person to commit the 
crime. Bad reporting often obscures the nature of the problem raised by conspiracy 
cases. Take, for example, Commonwealth v. MacKenzie, 211 Mass. 578, 580, 581, 
98 N. E. 598, 599 (1912). Here MacKenzie, a broker, was prosecuted for conspiracy 
to steal. It appeared that his alleged co-conspirator, one Marrison, who had a cer- 
tificate for stock which was nearly worthless but bore a name very similar to a cer- 
tain excellent stock, pledged this certificate with the defendant as security for an 
account. Thereafter Marrison approached another broker and succeeded in persuad- 
ing this broker to take over his account, the second broker paying off the amount due 
MacKenzie. The prosecution asserted that the whole account between Marrison and 
MacKenzie was a mere colorable device to facilitate fraud; MacKenzie asserted that 
it represented a genuine business relationship. The only acts and declarations of 
Marrison which the prosecution attempted to introduce related to his attempt to 
have his account taken over by the second broker. They included no assertion that 
the declarant and MacKenzie were acting in concert. The judge charged the jury 
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if part of Smith’s selling talk was the assertion that the well- 
known jeweler Jones had intrusted him with these beautiful dia- 
monds for sale and the prosecution proposed to use this assertion 
to establish the existence of a conspiracy, a different kind of ques- 
tion would arise. The hearsay rule would be drawn into issue and 
the evidence challenged on grounds of competency rather than, or 
at least as well as, relevancy. This question is dealt with later.** 

On the other hand it is clearly arguable that some kinds of rele- 
vancy controversies do not belong here or at least should not be 
taken out of the judge’s hands. Two illustrations will clarify the 
abstract statement. If a plaintiff sues upon a written contract and 
the defendant tries to set up some contemporaneous oral supple- 
mentary provision or agreement, the plaintiff will of course object 
to admission of the oral evidence. His objection will be that under 
the principle of substantive law which we miscall the parol evi- 
dence rule, the oral arrangement is irrelevant — that is, incapable 
of affecting the mutual rights and duties of the parties. The ques- 
tion of fact which arises is whether or not the writing embodies the 
entire agreement. This is often considered a question for the 
judge rather than for the jury.*® The reasons for that conclusion 
would seem to be that these commercial cases make peculiar de- 
mands for consistency of decision and that the determination of 
relevancy or irrelevancy in this connection involves legal reason- 
ing for which jurymen are ill fitted.°° 





“that in determining the preliminary question whether a conspiracy existed, they 
must consider the acts and declarations of the defendant alone; and he carefully 
cautioned them not to consider the alleged declarations of Marrison as against the 
defendant unless and until the evidence of the defendant’s own conduct and state- 
ments satisfied them that he was engaged in a common purpose with the alleged co- 
conspirator.” The appellate court approved this charge and overruled exceptions. 
But how ridiculous the charge is! If the other evidence satisfies the jury that the 
conspiracy has been entered into, the co-conspirator’s declarations can fulfil no useful 
function. See also the charge referred to in note 84 infra. The published report does 
not adequately state the facts in the MacKenzie case. The writers have consulted 
the printed bill of exceptions. In connection with this topic, see 3 GREENLEAF, op. 
cit. supra note 8, § 92. 

48 See note 78 infra and the accompanying text. 

49 Thompson v. Libby, 34 Minn. 374, 378, 26 N. W. 1, 3 (1885); Gianni v. R. 
Russell & Co., 281 Pa. St. 320, 324, 126 Atl. 791, 792 (1924). 

50 The following cases seem opposed to those cited by the preceding note: 
Thomas v. Barnes, 156 Mass. 581, 584, 31 N. E. 683, 684 (1892); Hite v. Aydlett, 
134 S. E. 419 (N. C. 1926). 
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Consider as a second illustration this rather peculiar case: In 
an action of ejectment the plaintiff claimed under a deed by Mr. 
and Mrs. Hinchman. The defendant sought to prove that “ Mrs. 
Hinchman ” was really the legal wife of one Harris and therefore 
incompetent to make the deed without having Harris join therein. 
The plaintiff sought to bar this evidence by showing that the 
defendant had herself accepted a lease of the locus from Mrs. 
Hinchman, thus becoming subject to the tenant’s estoppel to deny 
the landlord’s power to give title. The defendant did not claim 
under the alleged lease, for she denied its existence. Here the 
argument is that estoppel makes the defendant’s evidence legally 
irrelevant — in other words, incapable of producing any legal 
effect. If the jury are called upon to determine whether or not 
facts exist giving rise to this esteppel, they will be led off upon an 
issue quite distinct from the reai central issue of the ejectment 
action. Moreover, the determination of “ relevancy ” is not a mere 
common-sense problem. Estoppels invariably are tinged with 
technical legal reasoning. Nevertheless there was a reversal be- 
cause the judge dealt with the issue of fact respecting the estoppel 
instead of leaving it to the jury.™ 


III 


We now shift our discussion to cases involving the application 
of technical evidential rules.” 

State v. Lee ** was a prosecution for murder, “ the sole question 
before the jury being as to the identity of the prisoner with Mack 
Lee ” who was admittedly the murderer. The defense called 
Mack Lee’s wife as a witness and asked her whether the prisoner 
was her husband. Obviously counsel expected a negative reply. 
But the prosecution blocked any reply at all by pointing to the 
rule that one spouse is incompetent to testify for or against the 
other, and asserting that the judge must make a preliminary de- 
cision as to the existence of the marital relationship between pris- 





51 Funk’s Lessee v. Kincaid, 5 Md. 404, 416 (1854). The argument of the text 
would have to be modified where the asserted estoppel to produce evidence is based 
upon the very theory of the objector’s case. For here, though in form an evidential 
objection is made, really the substantive rights of the parties are involved. 

52 See note 20 supra. 

53 327 La. 1077, 54 So. 356 (1911). 
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oner and witness. In other words, the contention was that the 
jury might not hear the woman deny this relationship if the judge 
found that the relationship did exist — or, in other words, that her 
denial would be false. The judge did so find and rejected the wit- 
ness. The verdict was guilty. On appeal, and perhaps at the trial, 
the prisoner’s counsel called attention to “the rule . . . that the 
judge is forbidden to express an opinion on the facts of the case.” 
The appellate court said justly enough that no such expression 
need reach the jurors’ ears. They might be retired while the ob- 
jection and ruling were made.** The court also recognizes a more 
profound difficulty. While “ it is for the judge to pass upon the 
competency of witnesses . . . the identification of the accused 
as the person who committed the crime is a question for the 
jury. .. .”°° The opinion breaks the apparent deadlock by sus- 
taining the trial judge: “‘ The situation was, no doubt, peculiar, 
but, nevertheless, offered no reason, we think, for departing from 
the rule that the competency of witnesses is a matter for the court, 
and not for the jury, to pass upon.” *° 

This is a striking case. One regrets that no authorities are cited, 
and that there is no discussion beyond an exposition of the problem 


and the foregoing answer.” Not only did the ruling go against a 
criminal defendant fighting for his life, but the prosecution had to 
win because of its own strength rather than because of the defend- 
ant’s weakness. Where objection to testimony finds its basis in a 
claim of marital incompetency, the burden of preliminary proof 
is on the objecting party.** That the appellate court elsewhere 





54 Tbid. at 1081-82, 54 So. at 357. 
55 [bid. 

56 Jbid. at 1081, 54 So. at 357. 

_57 A parallel question about two hundred years earlier was treated with similar 
brevity of discussion but with a distinctly different result. Dale v. Johnson, 1 
Strange, 568 (K. B. 1723). The case is so short that we reprint it in full: “ The 
defendant in the action assigned for error, that the plaintiff died before judgment; 
and to prove it he called the wife of the plaintiff, and the chief justice allowed her 
to be a witness. Quaere tamen [by the reporter], for that is begging the question, 
which was then to be tried.” Quaere tamen item [by the authors], for that it would 
be equally begging the same question to exclude the witness. Cf. notes 94 and 102 
infra, and Scherpf v. Szadeczky, 4 E. D. Smith, 110, 114 (N. Y. C. P. 1855). 

58 y WicMoRE, op. cit. supra note 3, §§ 484, 497, 584; Territory v. Cheong Kwai, 
15 Hawaii, 280 (1903) ; and Goodson v. State, supra note 32, where the matter is 
talked of in terms of presumption. Analogous cases are found respecting the dis- 
qualification of witnesses for interest: Marsden v. Stansfield, 7 B. & C. 815, 817 
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found error necessitating a new trial scarcely softens the result. 
The evidential ruling was likely to deprive the defense of its very 
best witness on retrial. 

By way of contrast we state the well-known pedigree case of 
Hitchens v. Eardley.*° Here the plaintiffs claimed administration 
with the will annexed of the estate of one Mary Adams. The 
defendants resisted this claim and made a similar claim in their 
own behalf, contending that they were the sole next of kin. They 
traced their relationship to the testatrix through their father. The 
only contested question of their pedigree was the father’s legiti- 
macy. The defendants offered evidence of declarations by the 
father bearing upon this contested question. These declarations 
were assumed to be inadmissible unless the father was a member 
of the family of Mary Adams. Thus the preliminary question of 
admissibility coincided exactly with the ultimate question as to the 
merits of the defendants’ claim. In order to sustain the admission 
of the father’s declarations, the defendants made by independent 
evidence what the court describes as “ a strong prima facie case ” 
on the point.® The plaintiffs contended that the declarations 
might not properly be admitted until the entire evidence for their 
side “ had been taken on the voir dire.” *' Lord Penzance saw that 
this would force the parties “ not only to call all their evidence on 
the voir dire, but to call it over again on the issue before the 
jury.”°? He concluded: “I think it will be better that I should 
at once admit these declarations, for the purpose of having the 
whole case laid before the jury. The jury will understand that 
they will ultimately have to form their own opinion upon the 
matter, in the full light of the whole of the evidence. I think the 
ends of justice will be better served by taking this course than by 
taking the course suggested by [counsel for the plaintiffs]... .” 





(K. B. 1828) ; Densler v. Edwards, 5 Ala. 31, 34 (1843) ; Clealand v. Huey, 18 Ala. 
343, 346 (1850); Hamilton v. Summers, 12 B. Mon. 11 (Ky. 1851); Hulshart v. 
Hart, 1 N. J. L. 62 (1790) ; and Requa v. Requa, 22 N. Y. 254 (1860). See also 
Hill v. Helton, 80 Ala. 528, 532, 1 So. 340, 344 (1886), where a “dead man ” statute 
was involved. The following older English cases are of interest: Rex v. Bray, Cas. 
t. H. (Lee’s ed.) 358, 3590 (K. B. 1736), and Bent v. Baker, 3 T. R. 27, 33 (K. B. 
1789). 

59 L.R. 2 P. & D. 248 (1871). 

69 [bid. at 250. 

61 Jbid. at 240. 

82 Jbid. at 250. Cf. note 31 supra. 63 L. R. 2 P. & D. at 250. 
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The proffered preliminary evidence of the plaintiffs was therefore 
excluded and the declarations admitted. The verdict was for the 
defendants.” 

Here, except for intensity of sentimental appeal, is the perfect 
antithesis *° of State v. Lee—with one possible qualification. 
The defendants had to win on their own strength. They offered 
hearsay and had the preliminary burden of fitting it into one of 
the exceptions to the hearsay rule.** The possible qualification of 
our assertion that the two cases are antithetical lies in the nature 
of the evidential rules respectively invoked by them. State v. Lee 
deals with the disability or incompetency of a witness. Toa great 
extent the incompetency is imposed because of doubt as to the 
witness’ credibility; but it is also imposed for the sake of preserv- 
ing peaceful and happy family relations between husband and 
wife.**” The hearsay rule invoked by Hitchens v. Eardley has for 
its sole object the protection of jurors from unveracious evidence. 
Partial difference in the reasons for the two rules normally would 
give a sound and comprehensible distinction between the cases. 
Had Lord Penzance been called upon to deal with Mrs. Lee’s 





64 In a similar situation, Doe d. Jenkins v. Davies, 10 Q. B. 314 (1847), states 
that the judge must be satisfied as to the declarant’s connection with the family con- 
cerned, presumably by evidence other than that of the declaration itself. 

85 It may be suggested that we misread Hitchens v. Eardley. Does Lord Pen- 
zance merely adopt the time-saving device of tentatively admitting the declaration 
subject at the close of the case to a motion to strike out? Certainly at the very 
opening of the opinion it is stated that the judge must decide whether the necessary 
family connection is established. But it seems to us significant that at the end of the 
opinion Lord Penzance says: “I rule that I am sufficiently satisfied of the declarant 
being a member of the family for the purpose of admitting the declarations, and I 
reject the evidence tendered by the plaintiffs on the voir dire.” L.R. 2 P. & D. at 
250. In the sentence last quoted the judge seems to be finally putting behind him 
the admissibility point. See also his language quoted above by our text. Inciden- 
tally we think that intellectual “satisfaction” gained by deliberately excluding 
counter-evidence is no whit more genuine than the “ invisibility ” which an ostrich 
obtains by sinking its head in the sand. We feel that the judge is substantially, 
though not formally, ruling that in this case he need not be really “ satisfied.” Seem- 
ingly he did not know of the earlier case cited in the last preceding note for he says 
that he is “ not aware that the question has ever been raised in the same form.” Ibid. 
at 249. It is significant that the plaintiffs seem not to have moved to strike out the 
declaration. We believe that if they had so moved, Lord Penzance would have 
treated the motion simply as one for a directed verdict. 

66 Both the principal case and Doe d. Jenkins v. Davies, note 64 supra, are 
authority for this proposition. 

67 See 1 WicMoRE, oP. cit. supra note 3, § 601. Cf. note 77 infra. 
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testimony, he might have respected the distinction and held that 
despite double expenditure of time and energy the trial judge must 
decide the competency of the witness. For the jury even after 
hearing Mrs. Lee might disbelieve her and bring in a verdict of 
guilty. That would be equivalent to finding an incompetency im- 
properly disregarded, and a happy home imperilled.* Privileges 
and incompetencies must be protected forthwith, if at all. Their 
tardy vindication by verdicts on the merits is simply an instance 
of locking the garage door after the automobile has been stolen. 
A fifth merit of the orthodox rule is that it gives the required 
prompt vindication. We have refrained from speaking of this 
merit earlier only because it needed to be elucidated by. a concrete 
example, and such an example has not arisen naturally until the 
discussion reached this point. 

But there is no indication whatever that if the Louisiana court, 
after deciding State v. Lee, had taken up the pedigree case, it 
would have drawn any distinction between the two. Instead, these 
judges would probably have said that the coincidence of prelimi- 
nary and ultimate questions reduced both controversies to the com- 
mon denominator of credibility — credibility of the witness in one, 
credibility of the deceased declarant in the other. In both, to 
reverse Judge Hand’s happy phrase, the weight of the evidence, if 
admitted, merges imperceptibly into the question of admissi- 
bility.°° And, while evaluation of credibility — weighing the evi- 
«dence — is normally for the jury, these peculiar circumstances 
make it a problem for the judge. That is, the coincidence, instead 
of requiring the judge to abdicate, leaves his function unimpaired 
and forces practical abdication upon the jury wherever he decides 
against admissibility. Using this line of approach, the Louisiana 
judges would in Hitchens v. Eardley approve the demand of plain- 
tiffs’ counsel to consider the whole evidence on the preliminary 
question. 

Thus, while the two decisions are not precisely antithetical, they 
indicate contradictory attitudes. And the contradiction involves 
such elements that no process of pure logic will satisfactorily 
demonstrate one attitude to be more desirable than the other. The 





68 It should be observed that the failure of the witness to convince the jury is 
what will shake the foundations of the happy home. 
69 See the quotation in note 21 supra, 
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problem of choice rests in sound judgment, enlightened by con- 
sideration of all the human factors involved. The two cases stated 
represent one corner of a very complex conflict of authority by no 
means confined to those preliminary questions of fact which hap- 
pen to be identical with ultimate questions. In dealing with this 
whole field of controversy we shall attempt only to comment 
briefly upon a number of possible solutions, some comprehensive, 
some fractional, without pretending to designate any of those solu- 
tions as one necessarily to be accepted. 

1. Wherever the admissibility of evidence, challenged under a 
technical rule, depends upon a disputed question of fact, the trial 
judge alone shall determine this question. 

This is State v. Lee — or, more broadly, our original article of 
faith — stern, straight, and unlimited. It is a simple rule. It is 
a harsh rule only if and insofar as judges are harsher than jurors. 
And of course it cuts both ways. The particular case shows it 
applied adversely to a criminal defendant. It might equally have 
been used to bar vital testimony by the same woman for the prose- 
cution.”” Obviously it applies indifferently to both sides of civil 
litigations. It tends to the consistent preservation and application 


of exclusionary evidential principles." Yet it is more than a little 
doubtful how much of a sacrifice modern courts, litigants, and 
general public are willing to make for the consistent demonstra- 
tion of these principles. Certainly the rule above suggested, if 
applied to such cases as State v. Lee, does force a judge-made 
decision instead of a jury-made decision.”” Therefore it offends 





70 For a further discussion of this situation, see pp. 425-28 infra. 

71 But occasionally a judge is forced to choose between lavishing precious time 
on a double presentation and sacrificing the jury’s protection. Cf. note 31 supra. 

72 Doe d. Jenkins v. Davies, supra note 64, forcefully presents the view expressed 
above as rule 1. See also the following cases: Murphy v. State, 122 Ga. 149, 50 
S. E. 48 (1904) (bigamy prosecution where the government offered the second 
“wife ” as a witness) ; Barber v. People, 203 IIl. 543, 68 N. E. 93 (1903) (similar 
bigamy prosecution) ; State v. Pinson, 291 Mo. 328, 337, 236 S. W. 354, 357 (1922) 
(similar bigamy prosecution) ; Commonwealth v. Wyman, 3 Brewst. 338 (Pa. 1869) 
(similar bigamy prosecution) ; Jones v. Hurlburt, 39 Barb. 403 (N. Y. Sup. Ct. 1863) 
(fraudulent conveyance case apparently involving a coincidence of preliminary and 
ultimate questions) [see Waterbury v. Sturtevant, 18 Wend. 353, 365 (N. Y. 1837), 
cited by the Jones case; but the Jones case also cites Harris v. Wilson, 7 Wend. 57, 
61 (N. Y. Sup. Ct. 1831) ]; Moosbrugger v. Swick, 86 N. J. L. 410, 92 Atl. 489 
(1914) (involving a “ dead man” statute) ; and Dickerman v. Quincy Mutual Fire 
Ins. Co., 67 Vt. 609, 32 Atl. 489 (1895) (an agency case where there was coincidence 
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the susceptibilities of those who think the constitutional guaranties 
of trial by jury should make for the supremacy of that body 
rather than of the judge. But amy decision excluding vital evi- 
dence is equally offensive to these same persons, and amy decision 
excluding important evidence is similarly, although more mildly, 
offensive to them. So our next suggested rule intended to meet 
their susceptibilities must run on boldly unorthodox lines. This 
second rule and also the modification of it embodied in the third 
rule are formulae not so much for distribution of duties between 
judge and jury as for limitation or change of the rules of evidence. 
That description likewise applies to the fifth and sixth rules later 
suggested. 

2. Wherever the admissibility of evidence, challenged under a 
technical rule, depends upon a disputed question of fact, and on 
the preliminary showing a reasonable man might find in the offer- 
ing party’s favor, the trial judge shall admit the evidence.” 

This is a categorical abandonment of the first rule in all instances 
of real dispute and seems the logical goal of the attitude described 
at the close of the preceding paragraph. It extends to all admis- 
sibility problems the rule suggested in connection with relevancy. 


It is founded on the sometimes unreasoning, but nevertheless real, 
popular dislike for having judges determine lawsuits by excluding 
evidence. The average untechnical citizen can hardly imagine any 
evidential principle of such transcendent value and force that it 
should not yield when it collides with the merits. Here is a limita- 
tion of such procedural principles reflecting this view and cor- 
respondingly subordinating them. The “ reasonable man ” test is 





of preliminary and ultimate questions citing only Cairns v. Mooney, supra note 10, 
which is not a coincidence case). See also the reporter’s note annexed to Peat’s Case, 
2 Lew. C. C. 288 (1838), and (1925) 25 Cor. L. REv. 373. 

73 Casey v. Beachfield, Prec. Ch. 411 (1715) suggests in a specialized situation a 
principle even more sweeping than this rule: “ In this case it was said by Mr. Vernon, 
that . . . Defendants are forced into the Cause, and if their being made Parties 
should absolutely invalidate their Testimony, it would be in the Power of any one, 
who had a Mind to oppress another, to deprive him of his Defence, by making the 
most material Witnesses Defendants in the Suit; and therefore any of the Defend- 
ants to a Suit may be examined as Witnesses, saving just Exceptions to their Credit, 
&c.” s.c. in almost identical words, Gilb. Ch. 98 (1715). The Chancery courts 
elaborated and refined upon the foregoing suggestion during the next half century. 
The idea is interesting, but further citations will hardly be useful to any modern 
lawyer. See note 90 infra. 
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a familiar one in the relations of judge and jury for keeping the 
latter body within the bounds of reason.’* It might be applied 
here. If applied, it would have many of the virtues ascribed to 
the next rule suggested. Nor is this rule entirely without authori- 
tative support.”° But the mass of reported decisions and unre- 
ported practice is overwhelmingly against it. This is true even if 
we cut the innovation down by applying it only where the exclu- 
sionary evidential objection is based purely upon doubtful credi- 
bility and, in consequence, the jury will, if the evidence be ad- 
mitted, receive also the preliminary showing pro and con by way 
of corroboration and impeachment. We write as practical lawyers 
with a lively respect for stare decisis and other like actualities. 
Therefore we refrain from further discussion of this unattainable 
rule. 

3. Wherever the admissibility of evidence, challenged under a 
technical rule, depends upon a disputed question of fact which 
coincides with an ultimate question on the merits, and on the 
preliminary showing a reasonable man might find in the offering 
party’s favor, the trial judge shall admit the evidence. 

The state of the authorities dictates this as a practical modifica- 
tion of the rule last suggested. The solution now proposed is 
fractional, not comprehensive, in that it covers only coincidence 
cases and leaves others under the first rule. It is intended, of 
course, to provide for admissibility both where the offering party 
has the burden of preliminary proof and where the objecting party, 
having that burden of proof, fails to erect a showing beyond 
reasonable doubt. So the rule may perhaps be more easily stated 
negatively as calling for admission unless no reasonable man could 
find otherwise than in favor of exclusion. Here again we have, of 
course, an extension of the doctrine previously urged as applicable 
to objections based upon pure logical relevancy. 

We revert to the four merits spoken of at the beginning as char- 
acterizing the orthodox rule that the judge administers the process 
of admitting and rejecting evidence. How far are these merits 
sacrificed under this modification of that rule? Predictability cer- 
tainly suffers. Yet in many determinations on the merits we have 





74 THAVER, Op. cit. supra note 1, at 208. 
75 See the Michigan cases cited in note 32 supra; Sneed v. State, supra note 41; 
and Taylor v. Witham, 3 Ch. D. 605 (1876). 
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deliberately exchanged the comparative predictability of judge- 
made decision for the uncertainty of jury-made decision. One of 
the reasons for doing so is that both individual litigants and society 
at large are better satisfied. If that reason be at all sound, it ap- 
plies strongly here, where ex hypothesi evidential and ultimate 
problems coincide. As to the merit of protection the answer must 
be equivocal. The jury does not get the complete measure of 
protection which the orthodox rule assures. The jury does get the 
same measure of protection as in the relevancy cases previously 
discussed. The merit of simplicity survives because, as the fore- 
going comparison of State v. Lee and Hitchens v. Eardley implied, 
precisely the same showing which is important on the question of 
admissibility will usually be equally important on the question 
of credibility. Invariably it will affect some ultimate issue. 
Therefore it will be made to the jury in any event. The merit of 
precision is as fully attained as it was in the relevancy cases. But 
the supplemental fifth merit, explained only a few pages back, is 
sacrificed. This formula does not give prompt vindication to in- 
competencies and privileges of witnesses. Practically speaking, it 
calls under certain unusual circumstances for their abandonment. 
So it is hardest tested when they are drawn into question. Limita- 
tion of the formula to cases involving other evidential problems 
than those of competency or privilege would tend to make it an 
annoying petty complication. The rule should be adopted in its 
full scope as stated above or rejected entirely. Hence our further 
favorable exposition is cast in terms of a competency problem. 
Certain arguments for the rule as bearing upon such problems 
we are not prepared to adopt without restrictions. It is sometimes 
said that it would be ridiculous to require for the admission of evi- 
dence a stronger showing than is required for the submission of a 
case to the jury. Take, for example, Mrs. Lee’s proposed testi- 
mony. If she were allowed to give it on the stand, there is no doubt 
whatever that the jury might properly acquit the accused purely 
upon its strength. Can the judge correctly demand more proof 
than this for the satisfaction of his evidential requirements? “° 





76 For the purposes of the argument in the text we assume that the woman may 
testify with respect to her own competency. This is implied by Rex v. Bray, and 
Bent v. Baker, supra note 58; it is assumed in Lord Lovat’s Case, 18 How. St. Tr. 
529, 596-97 (H. L. 1746) ; Wakefield’s Case, 2 Lew. C. C. 279 (1827); Regina v. 





PRELIMINARY QUESTIONS OF FACT 417 


Such reasoning fails to take into consideration the fundamental 
point that by our trial system only those witnesses are allowed to 
carry a case to the jury who, under established standards, first 
obtain the judge’s approval or at least avoid his disapproval. The 
Mrs. Lee who is scrutinized on voir dire and then allowed to testify 
is a different sort of person from the Mrs. Lee who falls before that 
scrutiny and is rejected. The former is a reasonably safe witness, 
likely to tell the truth and able to do so without endangering im- 
portant public interests; the latter is too dangerous to be risked. 
And it would be begging the question to assume our particular 
Mrs. Lee safe rather than dangerous before she has ever been 
scrutinized at all. 

This also may be asked: which is of more human value — the 
culprit’s chance for a fully informed verdict meaning life or death, 
or the maintenance of a hypothetical happy home and of a notion 
that jurors will be hopelessly gulled and deceived by any wife who 
lies to save her husband? Again the argument is unfair. It is no 
more than rebellion against a particular rule of incompetency 
which, as now explained, is one of the silliest of many silly old evi- 
dential notions; so silly indeed that the legislature of Louisiana, 
where the Lee case arose, has since driven the notion from the 
statute books and the courts.”* We will not argue a general prin- 
ciple of procedure upon the weakness of its worst possible ap- 
plication. 

Yet both these arguments have some valuable bearing. We 
must remember always that under our peculiar hypothesis the 
question which the judge has to meet, if he excludes the evidence, 
is in course of being submitted to the jury for ultimate conclusive 
determination. Since we are driven to trust the jurors finally, a 





Young, 5 Cox, C. C. 296 (1851) ; Maden v. Catanach, 7 Ex. 360 (1861). But see 
Campbell v. Twemlow, 1 Price, 81 (Ex. 1814), and Peat’s Case, supra note 72. 
American cases on the topic follow: Hoxie v. State, 114 Ga. 19, 39 S. E. 044 (1901) ; 
Jeems v. State, 141 Ga. 493, 81 S. E. 202 (1914) ; Territory v. Cheong Kwai, supra 
note 58; James v. Fairall, supra note 32, at 434; Kelly v. Drew, supra note 29; Hart- 
ford Fire Ins. Co. v. Reynolds, supra note 32; and Pittsburg Coal Co. v. Foster, 59 
Pa. St. 365, 371 (1868). 

t7 La. Rev. Crv. Cove (1920) § 2282, and LA. Strat. 1916, 379, which are applied 
in State v. Dejean, 159 La. 900, 106 So. 374 (1925). Wigmore pays a cutting and 
well-deserved tribute to the stupid artificiality of the old marital privilege rules. 
This tribute applies even more forcefully to the marital incompetency. 4 WicMORE, 
op. cit. supra note 3, 8 2231. 
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mere matter of timing seems scarcely to change the nature of the 
problem or the correct method of handling it. At the end the 
judge must let the jury have the whole case if there is a genuine 
and reasonable conflict of evidence. It is arguable that an identi- 
cal preliminary conflict is part of this ultimate conflict and has no 
true independent identity. We value judicial guidance and pro- 
tection of the laymen who form part of the court. But we would 
not rigidly impose that guidance to the point of blindfolding these 
laymen with the self-same Gordian knot they are required to open. 

Decisions tending to support this third rule are cited below.” 





78 The largest single group of cases tending to support this third rule involve the 
admissibility of declarations by one or some of a group of alleged conspirators 
against the whole group. Two cautions must be noted. First, standard principles 
of agency call for exclusion of assertive declarations unless made to further the 
conspiracy. Zediker v. State, 207 N. W. 168 (Neb. 1926), takes this distinction 
accurately, with a full citation of authorities. But so many decisions are admitting 
mere narrations by alleged conspirators that a departure from standard principles 
may be in the making. Second, those cases employing declarations circumstantially 
or inferentially, rather than assertively, illustrate not the present point but the point 
taken by note 47 supra and the accompanying text. This discrimination is of im- 
mediate importance to our topic, and in selecting the cases grouped below we have 
therefore respected more particularly the latter of the two cautions: Conn. Mutual 
Life Ins. Co. v. Hillmon, 188 U. S. 208, 217, 219 (1903), with which should be com- 
pared Wiborg v. United States, 163 U. S. 632, 658 (1896) ; Budd v. Morgan, 187 
Cal. 741, 745-49, 203 Pac. 754, 755-57 (1922); State v. Thompson, 69 Conn. 720, 
728, 38 Atl. 868, 871 (1897) ; Cooke v. Weed, 90 Conn. 544, 97 Atl. 765 (1916); 
State v. Strait, 279 S. W. 109, 113 (Mo. 1925) ; Commonwealth v. Riches, 219 Mass. 
433, 438, 439, 107 N. E. 371, 373 (1914) ; Sanders v. State, 249 Pac. 356 (Okla. Cr. 
App. 1926) ; Rowley v. Braly, 286 S. W. 241 (Tex. Civ. App. 1926), a strong case on 
our point; State v. Wappenstein, 67 Wash. 502, 507 et seg., 121 Pac. 980, 991 et seq. 
(1912). 1 GREENLEAF, op. cit. supra note 8, § 111, and 3 ibid. § 92, discuss the con- 
spiracy point. Compare the citation from the same work in note 47 supra. In 
O’Rourke v. Darbishire, [1920] A. C. 581, 603, 613-14, 622, 629, each of the Law 
Lords intimated that a prima facie case would have been sufficient for the offeror 
who was blocked by an attorney-client relation on whose existence depended facts 
disputed on the ultimate issue. 

In the general field of agency it is trite learning that the hearsay assertions of an 
alleged agent cannot be introduced to prove his agency. 1 Mecuem, AcENcy (2d 
ed. 1914) § 285, and 2 WicMorE, op. cit. supra note 3, § 1078, n. 5. Yet if in fact 
the declarant is an agent and if his duties require him to disclose his réle, these dis- 
closures should be recognized as the admissions of his principal. The existence of 
the agency relation and of the duty to disclose it form a preliminary question of 
fact. As such, even in a jurisdiction following the orthodox first rule of the text, 
the question might be decided in favor of the offeror of the declarations if the judge 
were convinced by other proof of the existence and scope of the agency. Under the 
second and third rules enough additional evidence of the relationship to raise a 
prima facie case would suffice for admissibility. To be sure, a corporal’s guard of 
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We have been inclined to place with them the tantalizing disputes 
where the plaintiff declares upon an alleged written contract in 
the defendant’s hands; the defendant denies that he ever entered 
into any such contract; and at the trial the plaintiff, having given 
the defendant notice to produce, offers secondary evidence of the 
contents of the writing. Here, so far as the best evidence rule con- 
trols competency, the question for the judge to decide is whether 
the plaintiff has used reasonable diligence to get the original. Has 
he applied for it to the proper person in the proper manner? The 
general run of these decisions seems to be that if during the trial 
the plaintiff makes a case good enough to go to the jury on the 
execution (and custody?) of the contract, secondary evidence of 
the contents is admissible.” Indeed, secondary evidence is some- 
times admitted before such a case is made, the plaintiff undertaking 
that the case shall be made later. It will be observed that if the 
plaintiff succeeds in supporting his claim as to the execution of the 
contract, he will incidentally and simultaneously support his claim 
that the requirements of the best evidence rule have been satisfied. 
Consequently this seems on its face a situation where the prelimi- 
nary question of due diligence coincides with the ultimate funda- 





cases do hold the evidential fort against the standard agency doctrine. They admit 
the agent’s assertions to “ corroborate ” other evidence tending to establish agency. 
Birmingham Mineral R. R. v. Tenn. Coal, Iron, & R. R. Co., 127 Ala. 137, 145, 26 
So. 679, 681 (1899) ; Eagle Iron Co. v. Baugh, 147 Ala. 613, 41 So. 663 (1906); 
Smith v. O’Bryant, 181 S. W. 123 (Mo. App. 1915) ; Stewart v. Climax Road Ma- 
chine Co., 200 Pa. St. 611, 50 Atl. 1119 (1901) (semble); J. C. Lysle Milling Co. v. 
S. W. Holt & Co., 122 Va. 565, 570, 95 S. E. 414, 416 (1918). Cf. Hatter v. Dodge 
Bros., 202 Mich. 97, 167 N. W. 935 (1918). United States v. Gooding, 12 Wheat. 
460 (U. S. 1827), is in accord on its facts although not its language. The defendant 
there was prosecuted for sending out a ship to engage in the slave trade. Strong 
proof of the charge was given. The government was then allowed, “as confirma- 
tory of the proof,” to show that the master of the slaving vessel in question had said 
while engaging a mate that the defendant was the true hirer. The court talks the 
language of “ res gestae,” but the declarations were admittedly introduced to prove 
the agency rather than to color an ambiguous and otherwise material act. Compare 
with the foregoing citations People v. Compton, 123 Cal. 403, 56 Pac. 44 (1899) ; 
Scherpf v. Szadeczky, supra note 57; and Jn re Shaak’s Estate, 4 Brewst. 305 (Pa. 
1867). , 

79 Stowe v. Querner, L. R. 5 Ex. 155 (1870) ; St. Croix Co. v. Seacoast Canning 
Co., 114 Me. 521, 96 Atl. 1059 (1916) ; Huntoon v. Brendemuehl, 124 Minn. 54, 144 
N. W. 426 (1913) ; Durbrow v. Hackensack Meadows Co., 77 N. J. L. 89, 71 Atl. 
59 (1908) ; also STEPHEN, D1GEsT OF THE LAW oF EvIDENCE (all editions) article 71, 
and Jones, EvipENcE In Civit Cases (3d ed. 1924) § 201, citing 1 GREENLEAP, oP. cit. 
supra note 8, § 88. 
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mental question and the courts have held that the latter question 
so overshadows the former as to justify a departure from the usual 
procedure. 

But Professor Morgan, for whose criticism we have already ex- 
pressed our gratitude,*° suggests a different and perhaps more 
satisfying explanation. The defendant does not assert that notice 
should have been given to or a subpoena served upon anybody else. 
He asserts rather that all attempts to obtain the “‘ best evidence ” 
are pursuits of a non-existent will-o’-the-wisp. His attitude in 
effect pushes the best evidence rule out of the case. He cannot 
consistently demand production in material form of something 
which he describes as a mere figment of imagination or perjury. 
So the case thins down to the simple issue of contract or no con- 
tract, shorn of technical evidential trimmings.** 

4. Wherever the admissibility of evidence, challenged under a 
technical rule, depends upon a disputed question of fact, and on 
the preliminary showing a reasonable man might find either way, 
the trial judge may or must pass the question of admissibility 
along to the jury for their determination. 

At first glance this rule seems similar to the second rule. In 


fact it is very different. The operation of the second rule is simple 
in the extreme. It imposes upon the jurors no necessity of making 
any other determination than a determination on the merits. The 
present rule requires them to determine first, certain evidential 





80 Note 2 supra. 

81 Professor Morgan’s explanation is suggested, although not clearly stated, by 
Stowe v. Querner, supra note 79, at 158-59. According to this explanation it would 
follow that if one party offered secondary evidence of an admission in writing by the 
other party and the latter denied making the admission, only a question for the 
jury would arise, although there was no coincidence between preliminary and ulti- 
mate controversies. We have not found a case clearly covering this or any analo- 
gous situation. Our case most nearly in point takes it for granted that under these 
circumstances a preliminary question for determination by the judge exists. Whit- 
cher v. McLaughlin, supra note 46. Obviously if the plaintiff offers secondary 
evidence of an alleged original document in the possession of his opponent and the 
latter produces a document which he claims and plaintiff denies to be the original, 
there is a preliminary best evidence question for the judge to determine. Boyle v. 
Wiseman, 24 L. J. Ex. (N. S.) 284 (1855), s. c. at earlier stage, 10 Ex. 647 (1855), 
and Froude v. Hobbs, 1 F. & F. 612 (C. P. 1859). Of course no difficult question 
occurs where controversies of this type are tried by a judge sitting without a jury. 
See Goodier v. Lake, 1 Atk. 446 (Ch. 1737), and Drew v. Drew, 250 Mass. 41, 144 
N. E. 763 (1924). 
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questions and second, in the light of this preliminary determination 
to decide the case. Unless it is mildly applied by mear of inter- 
locutory advisory verdicts, it amounts to an absolute surrender of 
every one of the merits distinguishing the orthodox practice.* 
And even the taking of preliminary verdicts on points of admis- 
sibility must use up much time and to some extent weaken the 
jury’s protection against dangerous evidence. Recognizing these 
disadvantages, some courts espousing this rule tend to hold that 
the judge should not shirk responsibility. If on a preliminary show- 
ing proffered evidence appears to him inadmissible, he must ex- 
clude it.** Only if he decides in favor of admission does the jury 
function on the preliminary question, thus becoming a kind of 
appellate tribunal.** It is perhaps superfluous to say that the 
jurors are most commonly so used in respect of evidence which the 
trial judge admits against a criminal defendant.*° Even when 
thus restricted this rule is objectionable. Expecting a judge to 
fulfill his duty and actually making him do so are two very dif- 
ferent matters. Under this “ passing the buck ” practice an in- 
dolent or timid occupant of the bench is quite sure to sidestep work 
or.responsibility or both by admitting questionable evidence de 


bene.*® But this rule has a considerable following in its optional 
form and a perceptible following in its mandatory form.* 





82 The taking of such verdicts is freely talked about by text writers and in the 
reported cases. But actual instances are comparatively rare. In Froude v. Hobbs, 
supra note 81, an interlocutory verdict was taken by consent. Substantially it was 
final, because on its strength the plaintiff elected to be nonsuited. In Rowley v. 
Braly, supra note 78, some sort of preliminary or special verdict was taken. 

83 Commonwealth v. Reagan, supra note 2. 

84 The instructions given sometimes reach the height of the ridiculous. In Smith 
v. State, 148 Ga. 332, 96 S. E. 632 (1918), a prosecution for murder where declara- 
tions of alleged co-conspirators were offered, the judge charged that the declarations 
could be considered by the jury if the jury found beyond reasonable doubt that 
there was a conspiracy between the defendant and the alleged co-conspirators to kill 
the deceased and that the deceased was killed in pursuance thereof. | 

85 Commonwealth v. Tucker, 189 Mass. 457, 473, 76 N. E. 127, 133 (1905). 

86 State v. Whitener, 191 N. C. 659, 132 S. E. 603 (1926), restates the argument 
contained in the text. 

87 As other writers have collected the authorities sustaining this rule in several 
particular applications, we cite comparatively few cases. Prosecution for conspiracy: 
Commonwealth v. Rogers, supra note 19; see also the language used in State v. 
Thompson, supra note 78. Prosecutions for other crimes than conspiracy where con- 
spiracies are more or less directly involved: Wiborg v. United States, supra note 78; 
Houseley v. State, 143 Ark. 315, 220 S. W. 40 (1920); Lesieurs v. State, 170 Ark. 
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5. Wherever the admissibility of evidence, challenged under a 
technical rule, depends upon a disputed question of fact, the trial 
judge alone shall determine this question, but the weight of proof 
for the preliminary determination shall be the same as though this 
were a determination on the merits. 

Specifically applying this to State v. Lee, the trial judge should 
not keep the woman off the stand unless convinced beyond a rea- 
sonable doubt that she is the defendant’s wife. This is in some as- 
pects a narrowed form of the second rule. It considerably allevi- 
ates the first rule and should somewhat reconcile those who pin 
their trust to jury methods of trial. Although it leaves the judge in 
the saddle, he must ride over the very obstacles which the jury 
would encounter. It would be hard for him in the particular case 
considered to reach an exclusionary decision if on the voir dire the 
woman were allowed to testify and did testify positively that the 
culprit was not her husband.** Yet this is a very specialized refine- 
ment affecting only a few anomalous issues in civil cases and those 
evidential offers in criminal cases on which the prosecution has the 
burden of preliminary proof. One may well hesitate to support 
such fractional complication of evidential rules already complex 
far beyond the bounds of convenience. Nor is there much author- 
ity in support of any such rule.*® The reader will observe that of 





560, 280 S. W. 9 (1926); Solander v. People, 2 Colo. 48 (1873); Musser v. State, 
157 Ind. 423, 429, 440, 443, 61 N. E. 1, 4, 7, 8 (1901), annotated (1901) 15 Harv. 
L. Rev. 320; State v. Crofford, 121 Iowa, 395, 06 N. W. 889 (1903) ; State v. Bolden, 
109 La. 485, 33 So. 571 (1903) ; People v. Parker, 67 Mich. 222, 34 N. W. 720 (1887) ; 
State v. Moore, 32 Ore. 65, 48 Pac. 468 (1897) ; and Rex v. Hutchinson, 11 B. C. 24 
(Cr. App. 1904). Miscellaneous cases: Hoxie v. State, supra note 76; Bartlett v. 
Hoyt, 33 N. H. 151 (1856) ; Carr v. Ashland, 62 N. H. 665 (1883) ; Robin v. Bart- 
lett, 64 N. H. 426, 13 Atl. 645 (1887), an interesting case on the permissive form of 
the rule; and King v. Hanson, supra note 44. The following cases reject the rule 
even in its permissive form: Tabor v. Staniels, 2 Cal. 240 (1852); Chouteau v. 
Searcy, 8 Mo. 733 (1844); and Bartlett v. Smith, supra note 1. A number of the 
collections of authorities relating particularly to the practice respecting dying declara- 
tions and confessions are referred to by THAYER, CASES ON EvipENCE (Maguire’s ed. 
1925) 106,n.1. See also (1925) 25 Cor. L. Rev. 673 and (1925) 24 Micu. L. Rev. 
196. (1920) 18 Micu. L. Rev. 781 annotates a case where the jury were permitted 
to determine whether the privileged relation of attorney and client existed. 

88 Cf. note 76 supra. 

89 In Lipscomb y. State, 75 Miss. 559, 583, 23 So. 210, 214 (1897), a homicide 
prosecution where evidence of dying declarations was offered, the court found “ that 
the authorities in this state establish the rule that in a preliminary investigation by 
the court, for the ascertainment of facts precedent and necessary to the competency 
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all the solutions offered this is the only one which might exclude 
evidence offered on either side if the judge is properly convinced 
by a preponderant showing that it should be admitted.” 

6. Wherever the admissibility of evidence, challenged under a 
technical rule, depends upon a disputed question of fact which co- 
incides with an ultimate question on the merits, the trial judge 
shall hold no preliminary hearing. Instead he shall determine 
forthwith upon which party would fall the duty of coming forward 
with preliminary evidence, and decide the preliminary question 
against that party. 

The philosophy of this—a highly debatable philosophy — is 
that in cases of coincidence the evidential controversy cannot 
finally be determined before the verdict on the merits, and until 
then the uncertainty is fatal to whoever must establish his point. 
Often, but not always, a ruling under this formula would demand 
merely proper placing of the burden of preliminary proof. So in 
State v. Lee the witness would be allowed to testify because that 
burden rests on the objecting party and is unaffected by any pre- 
sumption. But if on a bigamy prosecution with only the first mar- 
riage controverted, the government proposed to call the second 


“wife ” in some benighted jurisdiction where husbands may still 
exclude adverse testimony by their wives, the result would be 
otherwise. Here again the objecting party would have the burden 
of proof. But the prosecution asserts and the defense admits that 





of proposed evidence, the degree of proof should be such as to exclude all reasonable 
doubt as to the facts of such foundation; and this is certainly true when the compe- 
tency of any testimony rests upon collateral facts, independent of the main fact pro- 
posed to be proved. .. .” See, too, Guest v. State, 96 Miss. 871, 872—73, 876, 880, 
52 So. 211, 213 (1910), and Whip v. State, 109 So. 607 (Miss. 1926). Illinois an- 
nounces this rule in dying declaration cases. Starkey v. People, 17 Ill. 17, 21 (1855) ; 
People v. White, 251 Ill. 67, 75, 05 N. E. 1036, 1039 (1911); and People v. Corder, 
306 Ill. 264, 276, 137 N. E. 845, 850 (1923). State v. Bordeleau, 118 Me. 424, 428, 
108 Atl. 464, 466 (1920), refers to the rule as an exotic curiosity. 

90 But an analogy suggests itself. In note 73 supra, we called attention to the old 
practice of joining an opponent’s valuable witnesses as parties so that they might 
be made incompetent to testify. So far as any effective counter stroke to this prac- 
tice ever developed at law, it seems to have been not the one spoken of in the note 
above but the one described in PEAKE, Evmpence (4th ed. 1813) 168: “In this case, 
if no evidence whatever be given against the person so improperly made defendant, 
he will be entitled to an acquittal immediately the plaintiff haseclosed his case, and 
may then be examined as a witness, on behalf of the other defendant... .” See, 
for the limitations on this remedy, Raven v. Dunning, 3 Esp. 25 (K. B. 1799), Ss. C. 
PEAKE, op. cit. appendix Ixxxvii. 
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the defendant went through a ceremony of marriage with the 
woman offered as a witness. From that ceremony flows a presump- 
tion of validity. Hence the duty to go forward rests upon the pro- 
ponent — the prosecution — which therefore loses under the pres- 
ent solution.” 

Something can be said for this method of dealing with the diffi- 
culty. All danger of substituting judge decision for jury decision 
disappears. Not even a prejudicial suggestion will remain. But 
the jury will often be forced to act without the aid of highly im- 
portant evidence. The very simplicity and expedition of the 
method work against its adoption where it will cause exclusion. 
There is a growing and healthy distrust of merely mechanical 
formulae which keep jurors from full knowledge of the facts. This 
is especially so where the formulae are vague and hard to explain. 
Mysterious insuperable technicalities do not recommend them- 
selves to the better modern judges and lawyers. Application of 
this method to State v. Lee would perhaps not be protested be- 
cause there it would admit important testimony. But the day has 
gone by when its application to the bigamy case would pass un- 
criticized. We are swinging far away from the doctrine that any- 
thing is desirable which gives a criminal defendant a better fight- 
ing chance. And certainly its application to Hitchens v. Eardley, 
with the consequent exclusion of the declarations, would cause 
general dissatisfaction. The brusque snuffing out of possible light 
upon so obscure a situation is not likely to be widely acceptabie.” 





91 Miles v. United States, 103 U. S. 304 (1880). This case contains another of 
the ridiculous charges to which we have already referred in notes 47 and 84 supra. 
Lowery v. People, 172 Ill. 466, 50 N. E. 165 (1898), accord. 

92 But a fair number of cases tend to support the rule suggested above. Bigamy: 
Regina v. Madden, 14 U. C. Q. B. 588 (1877). Other cases involving the marital 
relation: Cole v. Cole, supra note 34; and Scherpf v. Szadeczky, supra note 57. 
Cases involving fraudulent conveyances and the like: Taylor v. Bunnell, 247 Pac. 
240, 242-44 (Cal. App. 1926) ; Ogden v. Dodge County, 97 Ga. 461, 25 S. E. 321 
(1895) ; Randegger v. Ehrhardt, 51 Ill. ror (1869) ; and see Robbins v. Spencer, 140 
Ind. 483, 40 N. E. 263 (1894). 

Russell v. Russell, [1924] A. C. 687, presents the same kind of problem if the 
words of the rule which it invokes are to be taken literally. This was a divorce suit 
by a husband who alleged adultery on the part of his wife, evidenced by the birth of 
a child. Objectior to the husband’s testimony of his non-access was sustained — 
upon a ground which is usually stated: “ A husband must not be allowed to bastard- 
ize his issue.” The obvious difficulty is that the very question vehemently in dispute 
was whether the child was the husband’s issue. There existed, however, a vigorous 
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IV 


We have left untouched till the last the particular class of cases 
which seem most painfully to embarrass the courts. Had the 
woman in State v. Lee been prepared to claim the defendant as her 
husband, the special puzzle now approached would perhaps have 
resulted. The prosecution would have called her as its witness. 
The defendant would have raised the marital objection. Where- 
upon the prosecution would have challenged him for inconsistency. 
How could he in order to bar the woman’s testimony proclaim her 
his wife when his whole case and his very life depended upon the 
finding that he was not her husband? 

This imaginary situation is rather often practically realized. 
One of the early cases is Bentley v. Cooke,** where a woman who 
claimed to be unmarried brought an action of assumpsit. The de- 
fendant called to the stand a man claiming to be the woman’s hus- 
band, in order to bar the plaintiff’s action by proof of her cover- 





presumption of legitimate paternity. Gordon v. Gordon, [1903] P. 141. Conse- 
quently the wife could argue under the rule just suggested in the text that as matters 
stood the duty to come forward with preliminary evidence lay upon the husband 
and so he should be silenced. But a more facile and satisfying escape for the wife 
lies in restating with more exact language the rule relied upon. The case under dis- 
cussion quotes an earlier’leading case to the effect that the declarations of a father 
or mother “cannot be admitted to bastardize the issue born after marriage ... 
more especially the mother, who is the offending party.” This wording defeats any 
attempt to whittle the husband’s incompetency down to mere nothingness by re- 
stricting it to testimony about children of whom he is actually a parent. The doc- 
trine is based on a strong policy in favor of legitimatizing all children who are 
apparently born to a wedded couple. This end cannot be fully achieved except by 
protecting any child of the mother from the impeaching testimony of herself and her 
husband. All of which might not be so clear where the paternity of the child was 
established but the wife claimed that another woman was the mother. Seemingly 
this last situation has not yet actually come before the courts. Since the decision of 
Russell v. Russell, lawyers and judges have both exercised their ingenuity to narrow 
its application. (1926) 42 L. Q. Rev. 16 and 297. See also (1926) 35 Yate L. J. 
1014, and Wilson v. Wilson, [1926] Vict. L. R. 17. For criticism of the case, see 
(1925) 2 Cams. L. J. 233; (1924) 24 Cox. L. Rev. 430 and (1925) 25 ibid. 236; 
(1924) 37 Harv. L. Rev. 916; (1924) 19 Int. L. Rev. 280; and (1924) 73 U. Pa. 
L. Rev. 71. In at least one American state a statute has abolished the incompetency 
on which Russell v. Russell is based. State v. Fury, 205 N. W. 877 (N. D. 1925). 
Another has overthrown the incompetency by the decision of a closely divided 
court. Lynch v. Rosenberger, 249 Pac. 682 (Kan. 1926). It is noteworthy that in 
this case the child wished to be found illegitimate. 
93 3 Doug. 422 (K. B. 1784). 
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ture. Neither spouse being competent to testify for or against the 
other, the plaintiff objected to the witness. The court admitted the 
testimony and nonsuited the plaintiff. A rule for a new trial was 
made absolute on the ground that the admission of evidence had 
been erroneous. The majority, Lord Mansfield and Justices Willes 
and Ashhurst, argued the question very little, seeming to take 
the result for granted. Justice Buller at first doubted on a ground 
not material in the present connection, but ultimately joined the 
majority. Other cases are cited below.°* They all involve the 
marital incompetency. But the same question may arise from 
various other testimonial disabilities. For instance, Smith seeks 
creditor’s administration of the estate of Jones. His opponents 
are interested persons who deny both that Jones is dead and that 
Smith is his creditor. There is a “ dead man ” statute making sur- 
vivors incompetent to testify to transactions with decedents. 
Smith offers himself as a witness to prove that Jones for due con- 
sideration promised him one hundred dollars from Jones’ estate 
after the latter’s death. 

Some commentators have suggested that as in these disputes the 
burden of preliminary proof is usually, if not invariably, on the ob- 
jecting party,°° he must lose: Blowing hot on the merits prevents 
him from blowing cold on the preliminaries. Estoppel of opposition 
enables the testimony to slide in by inherent momentum.*® We 





94 Broughton v. Harpur, 2 Ld. Raym. 752 (K. B. 1702); Rex v. Inhabitants of 
Cliviger, 2 T. R. 263 (K. B. 1788); State v. Ryan, 1 Penn. 81, 39 Atl. 777 (Del. 
N. P. 1897) ; Barber v. People, 203 Ill. 543, 68 N. E. 93 (1903) ; State v. Ulrich, 110 
Mo. 350, 364, 19 S. W. 656, 660 (1892) ; State v. Pinson, 291 Mo. 328, 337, 236 S. W. 
354, 357 (1922); State v. Patterson, 2 Ired. L./346, 354-55 (N. C. 1842); and 
Bryan v. State, 55 Tex. Cr. R. 136, 114 S. W. 811 (1908). The puzzling case of 
Howard v. Strode, 242 Mo. 210, 222, 146 S. W. 792, 796 (1912), talks the language 
of incompetency under circumstances which suggest rather the existence of a privi- 
lege. Indeed, a similar criticism may be levelled against several of the cases cited 
above. 1 WIGMORE, op. cit. supra note 3, § 601, and 4 ibid. § 2227. It is best to 
admit frankly that many courts do not grasp Wigmore’s clear analysis. Others would 
probably reject his conclusions, taking instead the view expressed by Lord Hard- 
wicke in Barker v. Sir Woolston Dixie, Rep. t. Hardwicke, 265 (K. B. 1736). In 
Howard v. Strode the question now under consideration was merely suggested and 
avoided. It will be observed that all the cases just cited involve the situation where 
both parties were forced to take inconsistent positions. As to the consequences 
where only one party is forced into such a position, see note 81 supra and the ac- 
companying text, and Robbins v. Spencer, supra note 92. 

95 7 WIGMORE, Op. cit. supra note 3, $$ 497, 584. 

96 (1916) 30 Harv. L. REv. 87. 
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believe the correct answer to be quite otherwise. There is no rule 
of trial law that a party cannot hang himself by his own rope. 
Plaintiff or defendant may lose his case on his opening.” Surely 
the party offering a witness whose testimony will be useful only if 
it satisfies the jury of a fact which in turn proves that the witness 
should not be heard at all, has perfectly blocked his own path. 
His opponent need not repel his advance since he himself makes 
any advance impossible. Bentley v. Cooke is sound and should 
be followed. 

But the foregoing conclusion must be reconsidered in connec- 
tion with privilege. Suppose that under the present Louisiana 
law °* State v. Lee came up again, and the prosecution offered Mrs. 
Lee as a witness to testify that the defendant was her husband. 
Her disability has disappeared, but she has instead a statutory 
privilege not to testify. If she does not claim the privilege, no 
difficulty whatever arises. If she does claim it, there is a pretty 
tangle in case the judge disbelieves her. Should he force an unwill- 
ing witness to give the jury evidence which he finds in advance will 
be perjured? Besides, we find the claimant of the privilege per- 
fectly consistent in her assertions, while the objecting party, the 
prosecution, is reversing its own stand on the merits. The woman 
should not be compelled to testify. 

On the other hand, the new Louisiana statute might have created 
a privilege controlled by a defendant husband to prevent his wife 
from testifying against him. May our hypothetical Louisiana de- 
fendant successfully invoke that privilege? We suspect not. For 
present purposes there seems to be a difference between privileges 
and incompetencies.°® The evidence which privileges exclude is not 





87 Oscanyan v. Arms Co., 103 U. S. 261 (1880); People v. Hill Top Metals 
Mining Co., 300 Ill. 564, 571, 133 N. E. 303, 306 (1921); Pratt v. Conway, 148 Mo. 
291, 299, 49 S. W. 1028, 1030 (1899). Cf. Butler v. National Home for Soldiers, 144 
U. S. 64, 68, 72, 74 (1892). 

98 See, note 77 supra. 

99 It goes without saying that a privilege is on a par with an incompetency in 
that the claimant must affirmatively establish his right to it. Sharon v. Sharon, 79 
Cal. 633, 677, 22 Pac. 26, 39 (1889) ; Stoddard v. Kendall, 140 Iowa, 688, 692, 119 
N. W. 138, 140 (1909) ; Meyers v. Fogarty, 140 Iowa, 701, 716, 119 N. W. 150, 165 
(1909); and Griffiths v. Metropolitan Street Ry., 171 N. Y. 106, 63 N. E. 808 
(1902). Some decisions have said that certain relations give rise to presumptions 
which help the claimants of privilege. People v. Bowen, 165 Mich. 231, 236, 130 
N. W. 706, 708 (1911). But this has been denied elsewhere. Commonwealth v. 
Dascalakis, 246 Mass. 12, 28, 140 N. E. 470, 477 (1923). 
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per se objectionable.*®° Privileges are favors. To be sure they pro- 
ceed from notions of public policy, but it is impossible not to feel 
that in this privilege at least, those notions are deeply colored with 
the idea of private benefit to the proprietor of the privilege. It is 
doubtful whether a court should allow a criminal defendant to have 
the advantage of such private benefits when the whole theory of his 
case contradicts any claim to them. He cannot have the matter 
both ways. So long as he defends on the ground of mistaken iden- 
tity, he ought to submit to the risk of testimony from this woman.*” 
It is no answer that the prosecution is equally inconsistent, for it 
claims no favors. 

In another field of law there are somewhat analogous dilemmas. 
If a plaintiff brings suit against his debtor’s grantee to set aside the 
conveyance as having been in fraud of creditors, he may, of course, 
give evidence of declarations by the debtor before the conveyance 
was made. What will happen if the defendant offers evidence of 
declarations by the debtor favorable to the validity of the convey- 
ance but made after its date? The argument in favor of admissi- 
bility is that as the plaintiff can only win if the debtor has retained 
a secret right to the property, his hypothesis makes the declarations 


admissible on the basis of subsisting ownership. The counter- 
argument would be that the defendant is betraying his own neces- 
sary hypothesis by making the offer of evidence. This difficult 
situation has sometimes at least been decided in the defendant’s 
favor.*°* That is, the courts have insisted upon consistency by the 
objecting rather than by the offering party. 





100 Regina v. Kinglake, 11 Cox, C. C. 499 (Q. B. 1870); 4 WicmorkE, op. cit. 
supra note 3, § 2196. But cf. Commonwealth v. Kimball, 24 Pick. 366, 369 (Mass. 
1837) ; Commonwealth v. Shaw, 4 Cush. 594 (Mass. 1849); and State ex rel. Hop- 
kins v. Olin, 23 Wis. 300, 318 (1868). 

101 This last sentence is meant literally. If the defendant is the proprietor of 
the privilege, he is disabled to claim it. If the witness is the proprietor, even a 
wrongful overruling of the witness’ claim gives the defendant no legal grievance. 
Regina v. Kinglake, supra note too. A question like that of the text arose in Pusey’s 
Estate, 180 Cal. 368, 373, 181 Pac. 648, 650 (1919), and was neatly dodged. 

102 Halifax Power Co. v. Christie, 23 D. L. R. 481 (1915), and Davis v. Melson, 
66 Iowa, 715, 24 N. W. 526 (1885). But see Taylor v. Bunnell, supra note 92. The 
first two cases just cited are explained in 2 WicmorgE, oP. cit. supra note 3, § 1082, as 
follows: “It is to be noted that . . . statements made before title accrued in the 
declarant will not be receivable. On the other hand, the time of divestiture, after 
which no statements could be treated as admissions, is the time when the party 
against whom they are offered has by his own hypothesis acquired the title; thus, in 
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V 


In closing we speak briefly of two criticisms which may be made 
against us. The considerations discussed by this article are ab- 
struse and difficult. Have they sufficient practical value to make 
their discussion worth while except as a form of mental exercise? 
In reply we call attention to the large number of cases where these - 
problems have to be considered. They are met in many, perhaps 
all, litigations where evidence is objected to because of alleged 
logical irrelevancy. They arise frequently in connection with 
agency problems, particularly where charges of conspiracy are 
made. They are common in proceedings to avoid fraudulent con- 
veyances. From time to time they arise in connection with various 
other exceptions to the hearsay rule. They appear again and again 
where incompetencies are asserted or privileges claimed.** They 
must be considered in some of the hardest cases where the best evi- 
dence doctrine is invoked. Our discussion has much more than 
theoretical interest. 

The second criticism may be that we have ignored a factor hav- 
ing important bearing upon our whole topic. -The highest eviden- 
tial authority states: “ In preliminary rulings by a judge on the 
admissibility of evidence, the ordinary rules of evidence do not 
apply... .”7** If this is true—if on the preliminary inquiry 
the judge may receive and consider evidence not susceptible of use 
upon the merits — then there is an added reason of some weight 
for adhering through thick and thin to the conventional rule giving 
the judge full control of and responsibility for admission of evi- 
dence. He will often have had a fuller and clearer demonstration 
and explanation than can be allowed the jurors, and it would seem 
confusing and impractical to draw a line between those cases where 





a suit, for example, between A’s heir and A’s grantee, A’s statements at any time 
before his death are receivable against the heir; but only his statements before the 
grant are receivable against the grantee.” Compare with the foregoing cases Rob- 
bins v. Spencer, supra note 92; Clapp v. Engledow, 72 Tex. 252, 10 S. W. 462 (1888) ; 
Mower v. McCarthy, 79 Vt. 142, 144, 154 et seq., 64 Atl. 578, 581 et seq. (1906) ; 
and Schooler v. Williamson, 192 Cal. 472, 221 Pac. 195 (1923). 

103 A recent Note on testamentary litigation involving the attorney-client privi- 
lege, further illustrates this. (1926) 40 Harv. L. Rev. 115, 117, n. 15. 

104 3 WicMORE, Op. cit. supra note 3, § 1385. Cf. 1 ibid. §§ 4, 12, 487, 497, 587; 
2 ibid. § 861; 3 ibid. §§ 1808, 1820; and § ibid. $§ 2322 and 2550. 
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he has and those where he has not such special information.’ We 
have investigated the point. Our investigation leads us to doubt 
whether the statement quoted above is entirely safe to accept. 
Since this latter investigation runs over wider ground than the 
present article, we are preparing its results for separate publication. 


John MacArthur Maguire. 
Charles S. S. Epstein. 


Harvarp Law ScHOOL. 





105 Tf the rule quoted from Wigmore is correct, it goes a long way toward ex- 
plaining many cases in which evidence seems to lift itself by its own boot straps. 
For example, Taylor v. Witham, supra note 75 (declaration against interest); In- 
surance Co. v. Mosley, 8 Wall. 397 (U. S. 1869) (spontaneous declaration or “ res 
gestae’) ; Hihn v. Peck, 30 Cal. 280, 288 (1866) (effect of recitals in sheriff’s deed 
to establish power to sell) ; Armour & Co. v. Ind. Comm., 243 Pac. 546 (Colo. 1926) 
(spontaneous declaration) ; Bunker v. Motor Wheel Corp., 231 Mich. 334, 204 N. W. 
110 (1925) (same) ; Young v. Stewart, 191 N. C. 297, 131 S. E. 735 (1926) (same) ; 
Haubrock v. Lamping, 152 N. E. 205 (Ohio, 1925) (same) ; Guyer v. Equitable Gas 
Co., 279 Pa. St. 5, 123 Atl. 590 (1924) (same); and Kenney v. State, 79 S. W. 817 
(Tex. Cr. App. 1003). Cf. Schnable v. Butterick Publishing Co., 214 App. Div. 
343, 212 N. Y. Supp. 111 (1925) (declaration probably not spontaneous and given 
no weight). The appellate court which dealt with Louisville & Nashville R. R. v. 
Rowland’s Adm’r, 286 S..W. 929 (Ky. 1926), has sent the matter back for retrial 
in such form that it may become a “ boot strap” case. 
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THE BUSINESS OF THE SUPREME COURT OF THE 
UNITED STATES— A STUDY IN THE FEDERAL 
JUDICIAL SYSTEM 


VI. THE CONFERENCE OF SENIOR CIRCUIT JUDGES 


I 


ina framing the judiciary acts thus far considered, Congress was 
preéminently concerned with features peculiar to the federal 
judicial system rather than with more general principles of the 
effective administration of justice. Two great factors, in various 
aspects and with shifting intensities, underlie all the controversies 
and compromises which produced the federal judiciary acts: first, 
that we are a federation; second, that we are a continent. How 
to distribute judicial power between state and national courts, how 
to make a system of national courts workable over so vast and 
diversified a country, have been far-reaching political issues since 
1789. They presented problems on the whole so unique that out- 
side currents of judicial reform did not touch them. In conse- 
quence, neither Congress nor the profession thought much about 
those elements of organization and administration called for by all 
modern judicial systems. 

Legislation after the Great War marks a change. A long- 
matured critique of judicial administration had by this time sub- 
jected all courts, both federal and state, to scrutiny, and ample 
experiments had provided guidance for the wise conduct of judicial 
business. The federal courts no longer appear outside the orbit 
of general judicial experience. The story of the Act of 1922 is 
thus part of the recent history of judicial reform in the United 
States, and must be placed in this setting. 

Efficiency in government is not merely a new slogan; it is a new 
insistence. Especially true is it of the United States that alertness 
to administration is a very late stage in the art of government. A 
new nation of limited powers, moving in an atmosphere fearful of 
centralized authority and composed of states jealous of their vague 
“ sovereignty,” naturally would not be preoccupied with the effec- 
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tiveness of its administrative organization. The novelty of the 
federal experiment, the growing democratic temper, the use of 
patronage in the development of political parties, combined against 
scientific standards of government. Irrespective of the tenets of 
the party in power, deep forces made for a rule that was easy- 
going, loose-jointed and unprofessional. Undoubtedly the system 
bred waste and inefficiency; but these were regarded as minor ex- 
uberances of the forms of democratic government. The Civil 
War, however, abated local ascendancies, stimulated habits of 
centralization, and greatly extended the area as well as the scope 
of federal authority. Above all, jit accelerated the rise of indus- 
trialism with all its repercussions upon organization in govern- 
ment. The democratic philosophy of a small scale national 
economy was engulfed by powerful industrial forces. Business 
and government interacted more and more, and the aims and 
slogans of business were carried over to the conduct of govern- 
ment. As though business and government had the same ends, the 
promise of a “ business administration ” not infrequently summed 
up a political program. 

The tendencies thus hastily sketched are reflected in judicial 
organization and administration. The root conceptions of our 
federal judicial system were independence and localism. Life 
tenure for United States judges grew out of the doctrine of the 
separation of powers.’ An independent judiciary was part of the 
scheme of counterpoises in government. But not only were the 
judges rendered independent of the President and Congress; they 
were rendered independent of each other. Congress created a 
hierarchical system of courts, not of judges. Moreover, in estab- 
lishing United States courts Congress was mindful of state loyal- 
ties. With a negligible exception,’ federal judicial districts did 





1 Tue Feperauist, No. 78; CARPENTER, JUDICIAL TENURE IN THE UNITED STATES, 
29. 

2 By the Act of Feb. 13, 1801, § 21, 2 Stat. 89, 96, the District of Potomac was 
created, embracing the territory of Columbia and portions of the territory of Vir- 
ginia and Maryland. A district court therein was to be held by the district judge 
of Maryland. Prior to the repeal of the Act of 1801, by the Act of Mar. 8, 1802, 
2 STaT. 132, a circuit court had been established for the District of Columbia, the 
chief judge of which was authorized to preside over the District Court of the United 
States for the District of Potomac. See Act of Feb. 27, 1801, § 3, 2 STAT. 103, 105; 
Act of Mar. 3, 1801, § 7, 2 Stat. 123, 124. 





A STUDY IN THE FEDERAL JUDICIAL SYSTEM 433 


not cross state lines, and district judges were confined to the dis- 
tricts in which they were resident.’ Only in strictly limited 
emergencies could a district judge be drawn upon for litigation 
outside of his circuit, however small the local demands upon him 
and however overburdened another circuit might be.* The riding 
circuit justice was also a manifestation of localism. His circuit 
limited his powers and his activity.” Mobility of judicial person- 
nel ran counter to all the traditional conceptions of American 
judicial organization. 





8 Under the First Judiciary Act no provision was made for the assignability of 
a district judge from one district to another. The inability of the judge to act 
resulted in the adjournment of the court. Act of Sept. 24, 1789, § 6, 1 STAT. 73, 76. 

4 Since 1850 the accumulation or urgency of business in a district court, or the 
inability of the district judge to hold court, permitted the circuit judge or Justice 
of that circuit to designate another district judge in the same circuit to perform or 
help perform the duties of the district judge. U. S. Rev. Srat., §§ 591-06. If the 
circuit judge or justice was absent or unable to make such a designation, the 
Chief Justice of the United States was permitted to make the designation, and 
also to appoint a district judge from the circuit next contiguous. U.S. Rev. Srar., 
§ 503. In 1011 this provision was amended to permit such designation by the 
Chief Justice from any other circuit. JupictaL Cope, §15. The effect of such a 
designation is to add another district to the territory within which the judge may 
perform judicial duties. Apgar v. United States, 255 Fed. 16 (5th Circ., 1919) ; 
In re American Home Furnishers’ Corp., 296 Fed. 605 (4th Circ., 1924). With the 
abolition of the circuit courts in 1912, circuit judges upon designation by a senior 
circuit judge, a circuit justice, or the Chief Justice, could hold district court. 
Jupicirat Cope, §18. This permitted the designation of a circuit judge upon dis- 
qualification of a district judge. United States ex rel. Fehsenfeld v. Gill, 292 Fed. 
136 (4th Circ., 1923). It also permitted a circuit judge who had been sitting in a 
circuit court to continue to deal with the same suit when transferred to the district 
court after the abolition of the circuit court. See Pennsylvania Steel Co. v. New 
York City Ry., 221 Fed. 440, 442 (S. D. N. Y., 1915). Orders of a circuit judge 
sitting without designation are treated as if made by a de facto judge. Luhrig Col- 
lieries Co. v. Interstate Coal & Dock Co., 287 Fed. 711 (2nd Circ., 1923). 

5 Under the First Judiciary Act and prior to the Act of Mar. 2, 1793, 1 Star. 
333, the Justices of the Supreme Court were confined to fixed circuits. That Act 
enabled them to take the circuits in turn. See 1 WARREN, THE SUPREME COURT IN 
Unrrep States History, 89. By the Act of Apr. 29, 1802, 2 STAT. 156, the Justices 
of the Supreme Court were specifically allotted to the various circuits. With every 
new appointment to that Court a new allotment was to be made by the judges, and 
such allotment was to be binding until another allotment could be made. Not until 
Mar. 3, 1863, was provision made for the justice of one circuit to take the place 
of the justice of another circuit. U.S. Rev. Srat., § 617. For the present allotment 
of Justices, see 268 U. S. iv. 
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The constant increase in the volume of litigation had hitherto 
merely led to continuous resort to the devices of more judges and 
new courts. New territory did require new judges and new courts, 
and the vast distances made for localism in judicial organization. 
Professional thinking and Congressional action had concerned 
themselves from time to time with different parts of the federal 
judicial organization, but without regard to the fact that they 
were parts of a system. With the transformation of the country 
into a predominantly industrial nation, the demands of local- 
ism could not be pursued to the exclusion of pertinent national 
considerations. Inevitable disparities and fluctuations in the 
volume of judicial business in different districts exposed the fu- 
tility of merely establishing new judgeships as a solution. But 
not until 1922 did the inadequacies of a system based on the 
needs, the geography and the temper of 1789 provoke reéxami- 
nation in the light of new conditions and the experience of other 
nations. 

The system was without direction and without responsibility. 
Each judge was left to himself, guided in the administration of his 
business by his conscience and his temperament. The bases for 
informed public judgment and self-criticism were wanting, since 
adequate judicial statistics were unknown.® The types and vol- 
ume of litigation, the character of issues, the duration of trials, the 
speed of disposition, the delay of appeals, — these and kindred 
data must be known in order to determine competence or laxity in 
judicial administration. Such information is particularly indis- 
pensable for any fruitful scrutiny of the workings of a single sys- 
tem of courts extending over so vast an area as that of the United 
States.’ Without it, the demands of different districts for more 





6 Judicial statistics for federal courts were totally lacking until 1875. Only 
scattered reports, mainly estimates to which we have referred in the course of this 
study, were prepared for occasional use by Congressional committees. Since 1875 
the annual reports of the Attorney General purport to classify, and to give the 
volume of, litigation; but no analysis, except in broad terms, has been attempted. 
See Felix Frankfurter and James M. Landis, “ The Business of the Supreme Court 
of the United States,” 38 Harv. L. Rev. 1005, 1056, n. 174. 

7 “Ours is the only modern nation without data concerning the work of its 
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judges have to be decided in the dark. Nor will statistics gotten 
up for the occasion serve the purpose.* There must be recognized 
standards of interpretation and continuity of observation. Thus 
only can the system be subjected to scientific accountability. 

The defects and inadequacies of the federal judicial organiza- 
tion had their counterpart in the states. The states, like the 
United States, vested their judicial power in a multitude of inde- 
pendent and local judges with over-lapping and ambiguous juris- 
dictions. Administration was the weakest spot in the enforcement 
of law, whether through the courts or the executive. The United 
States persisted in eighteenth-century habits and institutions long 
after England had completely modernized the system in which our 
own was rooted.® Popular dissatisfaction with the workings of 





courts. It would be difficult to exaggerate the extent of our loss in this respect. 
Precise criticism is impossible, but vague and sketchy accusations are encouraged. 
It prevents agreement as to the causes for alleged defects. It prevents a common 
understanding and acceptance among judges of their responsibility. It leaves us 
without data greatly needed for social, criminal and procedural legislation.” ‘“ The 
Unified State Court,” 1 J. Am. Jun. Soc. 5. 

8 “T now come to what I consider a very significant statement made by Judge 
[Chief Justice] Taft before our committee. He continues: ‘You gentlemen are 
all familiar with the fact that dockets are quite misleading in the number of cases 
that they seem to show. There is a lot of stuffing in the dockets. Many of the 
cases ought to be dismissed.’ The point I make is .. . that the Judiciary Com- 
mittee by its investigation has never determined where those districts are, or the 
proportion of cases pending there that represent stuffed dockets or cases that ought 
to be dismissed.” Sumners of Texas, in the House on Dec. 9, 1921, 62 Conc. REc. 
154. “The number of cases pending tells mighty little. They may be cases that 
have been on the calendar for a long while. They may be, as in the case of part 
of the criminal cases in my own State, a lot of draft cases, 10,000 of them, that 
may never come to trial. They may be little customs cases that go through very 
quickly ; they may be small cases at law.” Parker of New Jersey, in the House on 
Dec. 9, 1921, ibid. 155-56. 2 

9 “The first step towards meeting and surmounting the evils complained of 
will be the consolidation of all the Superior Courts of Law and Equity, together 
with the Courts of Probate, Divorce, and Admiralty, into one Court, to be called 
‘Her Majesty’s Supreme Court,’ in which Court shall be vested all the jurisdiction 
which is now exercisable by each and all the Courts so consolidated. ... From 
the consolidation of all the present Superior Courts into one Supreme Court, it 
follows, that all the Judges of those Courts will become Judges of the Supreme 
Court; and . . . will be competent to sit in any other Division of the Court, when- 
ever it may be found convenient for the administration of justice.” First Report of 
the Judicature Commission (1869), 9. The late Albert M. Kales summarized the 
English judicial reforms as “ The application of the principle of placing in an 
administrative head and a governing committee the power to direct the energies of 
the judges to the work of the court, thereby fixing upon known individuals respon- 
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English courts had led to the solid labors of the Royal Commission 
from 1869 to 1873,'° enlisted the powerful talents of Cairns, Sel- 
borne and Westbury,” and culminated in the Judicature Act of 
1873, with its noble achievement of the Supreme Court of Judica- 
ture.'* With the turn of the century popular dissatisfaction with 
the workings of American courts also made itself felt. Unfortu- 
nately, neither in the states nor in the nation have we any func- 
tionary comparable to the Lord Chancellor, who, to a large 
degree, is charged with the duties or, at least, with the oppor- 
tunities of a Ministry of Justice."* Thus in America the leader- 
ship for reform was largely unofficial. 





sibility for the due administration of justice and the keeping of the judges on the 
bench subject to supervision and discipline.” ‘ The English Judicature Acts,” 1913 
Int. Bar Assn. REP. 325; 4 J. AM. Jun. Soc. 133. See William E. Higgins, “ English 
Courts and Procedure,” 7 ibid. 185; “ The Supreme Court of Judicature Act, and 
Law Reform,” 8 Am. L. Rev. 256. The flexibility of the English system is illus- 
trated by the recent example of Lord Chancellor Birkenhead acting as a judge in the 
Probate, Admiralty and Divorce Division, when after the World War the divorce 
lists had reached a stage of unprecedented congestion. 65 Sox. J. 620. Further 
flexibility in making the judges of the House of Lords and the Judicial Committee 
of the Privy Council available for work in the Supreme Court of Judicature, has 
been advocated. See Thomas Snow, “ The Waste of Judicial Power,” 7 Law 
Quart. REv. 256. 

10 The first and second reports of the English Judicature Commission, the most 
important of the reports, were reprinted in 5 Mass. L. Quart. 254, 295. 

11 Lord Cairns was chairman of the Commission at the time of the first report, 
Lord Hatherly was chairman at the time of the second. The leader in the prepara- 
tion of these reports and in the acts following them was Sir Roundell Palmer (Lord 
Selborne), who was Lord Chancellor in 1873, when the Supreme Court of Judicature 
Act was passed. See 1 SELBORNE, Memorrs, c. 14; Hortams, JoTTINGs OF AN OLD 
Soxicrror, passim. Lord Westbury’s work was pioneer in its character, acting as the 
foundation for the efforts of the later Lord Chancellors. See 2 Nasu, Lire or Lorp 
WEstBuRY, c. 4; Roscoe Pound, “ Anachronisms in Law,” 3 J. Am. Jup. Soc. 142, 
146. 

12 See Bryce, JupIcATURE Act oF 1873; Fryzason, Our JupictaL SysTeEM, c. I. 
The judicial system in Ontario, modelled upon the English system in its principles 
of unification, has also been brought to the attention of the American legal pro- 
fession. See Herbert Harley, “The Courts of Ontario,” 1913 Inx. Bar Assn. REP. 
307; and “ Ontario Courts and Procedure,” 12 Micu. L. Rev. 339, 447; William R. 
Riddell, “The Judiciary and the Administration of Justice in the Province of 
Ontario,” 6 J. Am. Jup. Soc. 6; and “ The Courts of Ontario,” 5 ibid. 144. 

18 See, e.g., 1 BIRKENHEAD, Points oF View, c. 4, “ A Ministry of Justice.” The 
need for a ministry of justice was voiced in England in the Report of Lord Hal- 
dane’s Committee on the Machinery of Government (1918); in America by Ben- 
jamin N. Cardozo, “A Ministry of Justice,” 35 Harv. L. Rev. 113; and by Roscoe 
Pound, “ Juristic Problems of National Progress,” 22 Am. J. Soc. 721, and “ Anach- 
ronisms in Law,” 3 J. Am. Jup. Soc. 142. 
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In 1906 Roscoe Pound roused the attention of the profession to 
the relation between our anarchic judicial organization and popu- 
lar dissatisfaction with the administration of justice.* The Eng- 
lish experience furnished him the text for his criticisms as well as 
the principles of reform. His paper delivered before the Ameri- 
can Bar Association led to the creation of a committee charged 
with proposals for legislation.’* Its report for 1909 *° has given 
the lead to all contemporary movements for judicial reform.” 
To its principles ** we owe the momentum for a unified judiciary 
and a judicial council. 

The agitation begun before the American Bar Association was 
echoed before state and local bar associations and voiced by civic 





14 “ The Causes of Popular Dissatisfaction with the Administration of Justice,” 
29 Am. Bar Assn. REP. 395. 

15 At the conclusion of Mr. Pound’s address, Everett P. Wheeler moved that 
four thousand copies of the paper be printed and that its subject matter be re- 
ferred to the Committee on Judicial Administration and Remedial Procedure. 
The motion as adopted was amended so as merely to refer the subject matter to 
the committee. 29 Am. Bar Assn. REP. 12, 55-65. As a consequence of that 
reference, the Committee on Judicial Administration and Procedure in the follow- 
ing year reported in favor of the creation of a special committee to prevent delay 
and unnecessary costs in litigation. 

16 Report of the Special Committee to Suggest Remedies and Formulate Pro- 
posed Laws to Prevent Delay and Unnecessary Cost in Litigation, 34 ibid. 578. 
See Roscoe Pound, “ Organization of Courts,” Buti. Am. Jup. Soc., No. 6. 

17 See the references to legislation enacted as a result of the Committee’s activ- 
ities, as set forth in its reports during the period of its existence. 

18 Four principles were enunciated, of which the first embodies the basis for 
the unification of the judiciary: 

“TI. The whole judicial power of each state, at least for civil causes, should be 
vested in one great court, of which all tribunals should be branches, departments or 
divisions. The business as well as the judicial administration of this court should 
be thoroughly organized so as to prevent not merely waste of judicial power, but 
all needless clerical work, duplication of papers and records, and the like, thus 
obviating expense to litigants and cost to the public. 

“TI. Whenever in the future practice acts or codes of procedure are drawn up 
or revised, the statutes should deal only with the general features of procedure, and 
prescribe the general lines to be followed, leaving details to be fixed by rules of court, 
which the courts may change from time to time, as actual experience of their 
application and operation dictates. 

“III. Wherever the error complained of is defect of proof of some matter 
capable of proof by record or other incontrovertible evidence; defective certification 
or failure to lay the proper foundation for evidence which can, in fact, without 
involving substantial controversy, be shown to be competent, the court of review 
should be given power to take additional evidence for the purpose of sustaining a 
judgment. 

“TV. All clerks and other employees of courts and all persons having perma- 
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bodies throughout the country.*® The movement was launched in 
an atmosphere of general hopefulness for reform, and stimulated 
by faith, so active in the days of Roosevelt, in the efficacy of 





nently to do in any way with the administration of justice should be compensated 
by fixed salaries and all fees collected should be paid into the public treasury.” 34 
Am. Bar Assn. REP. 580, 595, 598, 600. 

19 The program for a unified judiciary and a judicial council has been steadily 
urged before State Bar Associations and considerable legislative activity has been 
stirred. California: In 1917 Orrin K. McMurray addressed the State Bar Association 
in behalf of a unified judiciary. “ Unified Courts,” 1 J. Am. Jup. Soc. 119. In 
1925 the California legislature proposed a constitutional amendment to establish a 
judicial council. See 8 ibid. 173; Charles H. Paul, “ The Growth of the Judicial 
Council Movement,” 10 Minn. L. Rev. 85, 93. It was ratified by the people last 
November, and a Judicial Council has been already organized. Colorado: In 1912 
Henry C. Hall advocated the unification of the courts in the annual presidential 
address before the bar association. See 15 Coro. Bar Assn. REP. 97, 111. Jllinois: 
In 1917 Herbert Harley advocated unification before the Judicial Section of the 
Illinois State Bar Association. See “ Reorganizing Illinois Courts,” 1 J. Am. Jun. 
Soc. 83. The idea had already been advocated in detail by Albert M. Kales and 
William E. Higgins. See “ Judicial Reorganization,” 7 Int. L. Rev. 119; “ Procedu- 
ral Reform and the Bar,” 1913 Inv. Bar. Assn. REP. 291. In 1922 the constitutional 
convention drafted an article for consolidating the courts of Cook County, which 
met opposition from the Municipal Court of Chicago in that it violated the principles 
of a unified judiciary. See “ Chicago Demands Unified Court,” 5 J. Am. Jup. Soc. 
173. The article was changed in accordance with these demands, but, despite its 
warm advocacy, it was rejected by the people. See ‘‘ Consolidate Chicago Courts,” 
6 ibid. 3; ‘Illinois’ Great Opportunity,” ibid. 81; Harry Olson, “The New Con- 
stitution and the Administration of Justice,” ibid. 108; “ Illinois Rejects Proposed 
Constitution,” ibid. 158. Jowa: In 1922 unification of the judiciary was urged before 
the State Bar Association by its president. See Jesse A. Miller, “ Would Improve 
Iowa Courts,” 7 ibid. 17. Louisiana: In 1915 Herbert Harley had advocated unifica- 
tion before the Bar Association. See ‘“‘ Administration of Justice,” 16 La. Bar Assn. 
Rep. 132. In 1921 the Bar Association drafted a scheme for boards of judicial ad- 
ministration which, however, the constitutional convention refused to adopt. See 
“ Louisiana Bar Association Performs Notable Service in Formulating Judicial 
System,” 5 J. Am. Jup. Soc. 19. Massachusetts: A judicature commission was 
created in 1919 by the state legislature. See 1919 Mass. Acts, c. 223. Its second 
report in 1921 advocated the adoption of the principle of unification as far as the 
ideal could be approached, and specifically recommended and drafted legislation for 
a judicial council. See 6 Mass. L. Quart., No. 2. The council movement received 
the support of the State Bar Association before the legislature, and legislation to that 
end was enacted in 1924. See 1924 Mass. Acts, c. 244; 5 J. Am. Jup. Soc. 107; 
“ Judicial Council in Massachusetts,” 7 ibid. 245; “ Massachusetts Judicial Council 
Appointed,” 8 ibid. 84. The council, under the guidance of former Justice Loring, 
has already established itself as a powerful influence. See First Report in 11 Mass. 
L. Quart., No. 1; Second Report in 12 Mass. L. Quart., No. 2. On the practical 
workings of the council, see Robert G. Dodge, 12 Am. Bar. Assn. J. 570, 657. 
Michigan: Unification was urged by William W. Potter before the State Bar 
Association in 1922. See “ Give Judiciary Greater Power,” 6 J. Am. Jun. Soc. 
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political effort. American politics had, perhaps, reached its lowest | 
level in city governments and the municipal courts of the great 
cities presented the most dramatic illustration of the mischief due 















164. Minnesota: In 1914 unification was urged before the State Bar Association by 
Roscoe Pound. See “ Organization of Courts,” 1914 Minn. Bar Assn. REP. 160. 
Mississippi: In 1915 Chief Justice Sydney Smith, President of the Mississippi State 
Bar Association, advocated the unified court in his annual address before that Asso- 
ciation. Buti. Am. Jup. Soc., No. 9. In 1917 the Bar Association by committee 
reported a plan for unification and a judicial council. See “A Unified Court for q 
Mississippi,” 1 J. Am. Jup. Soc., No. 1, 15. Missouri: A committee of the St. 
Louis Bar Association in 1921 reported in favor of unification, and in 1922 the 
Committee on the Judiciary of the constitutional convention presented an article 
creating a judicial council. See “ Judicial Council in Missouri Constitution,” 6 ibid. 
87. Despite warm advocacy the judiciary article was defeated at the polls in 1924. 
See “ Missouri Judicial System Unified in Revised Constitution,” 7 ibid. 117; “ What 
a Judicial Council Can Do,” ibid. 159; “ Missouri Rejects Judicial Reform,” ibid. 
183. Nebraska: In 1914 Herbert Harley advocated unification before the State Bar 
Association. See “ A Unified State Court System,” 1914 Nes. Bar. Assn. Proc. 108. 
North Carolina: In 1925 a “ judicial conference ” was created. See Charles H. Paul, 
supra, 10 Minn. L. Rev. at 91; 4 N. C. L. Rev. 40; 9 J. Am. Jun. Soc. 15. North 
Dakota: In 1925 a committee headed by Judge A. G. Burr reported to the State Bar 
Association in favor of a judicial council. See ibid. 103. New York: In 1915 
drafts of plans for unification of the judiciary and creation of judicial boards of 
assignment and control were presented by the Phi Delta Fraternity and the Phi 
Delta Phi Club of New York City. See “Two Model Judiciary Articles,” 1 ibid., 
No. 2, 3; “ To Unify New York State Courts,” ibid. 68. In 1921 the City Club of 
New York City through its Committee on Courts submitted a brief to the constitu- 
tional convention advocating a unified judiciary. See “ Unified Court Proposed to 
New York Constitutional Convention,” 5 ibid. 121; Austin W. Scott, Felix Frank- 
furter and Roscoe Pound, “ Organization of the Courts,” 3 New ReEpustic, 60 
(May 22, 1915). The convention in its report, however, made no fundamental 
changes. See ‘‘ New York Convention Reports,” 5 J. Am. Jub. Soc. 142. In 1923, 
upon the recommendation of Governor Smith, the legislature created a special 
commission to investigate defects in the law and its administration. This commis- 
sion recommended the creation of a “ Law Revision Committee,” which was to con- 
stitute a permanent body for the study of defects in procedural and substantive law 
and judicial organization. The report was approved by the New York City Bar 
Association but has so far failed to stimulate legislative action. See Charles H. Paul, 
supra, 10 ibid. at 78, 82. Ohio: In 1923 Ohio created a judicial council. See 
Clarence D. Laylin, “ Judicial Council in Ohio,” 17 Am. Pot. Sci. Rev. 608; “ Ohio 
Adopts Judicial Council,” 8 Mass. L. Quart., No. 5, 52; “ New Judicial Council,” 
21 Onto L. Rep. 240. Oklahoma: In 1910 the State Bar Association by committee 
studied the unified court plan and drafted legislation to secure its adoption. See 
“ Oklahoma Bar Studies Unified Court,” 3 J. Am. Jup. Soc. 126; “‘ To Unify Okla- 
homa Courts,” ibid. 179. Oregon: In 1918 the Oregon legislature authorized the 
Supreme Court to appoint a commission on judicature. See 2 ibid. 145. As a conse- 
quence of its report, legislation creating a judicial council was enacted. See William 
G. Hale, “ The Oregon Judicial Council,” 3 Orr. L. Rev. 60; James D. Barnett, 
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to an archaic system of judicial organization.*® The reorganiza- 
tion of the local courts of Chicago into a unified municipal court 
was a concrete demonstration of the part to be played by organ- 
ization and administration in securing competence, dispatch and 
economy from courts.** The success of this Chicago experiment 
gave the impetus of concrete achievement to the new movement.” 
Though the ways of law and of courts are frequently too mysteri- 
ous to arouse the laity to anything except fruitless criticism or 
uncritical reverence, this program for judicial reorganization was 
within the layman’s ken and enlisted the support of his interest 





“ Judicial Council in Oregon,” 17 Am. Pov. Scr. Rev. 611; 4 Ore. L. Rev. 257. 
Pennsylvania: In 1920 a plan for a unified judiciary was presented to the consti- 
tutional convention by the Constitutional Club of Philadelphia. See “ Two Schools 
Clash,” 4 J. Am. Jup. Soc. 48. The proposal was rejected by the convention, but in 
1925 the Bar Association by committee reported in favor of a similar plan, and pro- 
posed the introduction of legislation to that effect in 1927. See 31 Pa. Bar Assn. 
Rep. 159; 9 J. Am. Jub. Soc. 47. Opposition from the judges of the appellate di- 
vision has caused the Bar Association to withdraw its recommendations. See Robert 
G. Dodge, “ Judicial Councils,” 12 Am. Bar Assn. J. 579, 580. South Carolina: 
The judicial council was sponsored before the State Bar Association in 1913 by Judge 
Robert W. Winston. See Sen. Doc., No. 377, 63rd Cong., 2nd Sess., Ser. No. 6593. 
Tennessee: In 1914 unification was urged before the Bar Association. See Nathan 
W. MacChesney, “A Plan for Modern Unified Courts,” 1914 Tenn. Bar Assn. 
Rep. 103. Texas: In 1918 the Bar Association drafted a plan for a unified judiciary 
which was submitted to the legislature, but which met defeat in the lower house. 
See “Court Reorganization in Texas,” 2 J. Am. Jup. Soc. 133; “ Texas Bar 
Thwarted,” 3 ibid. 21. Washington: In 1925 legislation creating a judicial council 
was enacted. See Charles H. Paul, “The Growth of the Judicial Council Move- 
ment,” 10 Minn. L. Rev. 85; “ Washington Creates Judicial Council,” 9 J. Am. Jun. 
Soc. 102. 

20 See 2 Munro, MunicrPAL GOVERNMENT AND ADMINISTRATION, 211. 

21 Chief Justice Harry Olson made this claim for his court: “ The Municipal 
Court of Chicago is near the end of its sixteenth year. During that entire period it 
has never permitted its criminal cases to fall into arrears.” See “ The New Con- 
stitution and the Administration of Justice,” 6 J. Am. Jup. Soc. 108, 111. See also 
Herbert Harley, “ Administration of Justice,” 1915 La. Bar Assn. REP. 132; Orson, 
MounicipaL Court or Cuicaco; Carter, Earty Courts oF CHIcaco AND CooK 
County. The Municipal Courts of Chicago, Cleveland and Philadelphia publish 
annual statistical reports of their work, which furnish the best source for a study 
of their achievements. 

22 To the success of the Chicago experiment must be attributed the general 
municipal court movement of the larger American cities. The Municipal Courts of 
Cleveland, Detroit, and Philadelphia were the immediate outgrowth of the Chicago 
court. See Brown, Municipat Court or PumapeLputa; Herbert Harley, “The 
Small Claims Branch of the Municipal Court of Chicago,” Bury. Am. Jun. Soc., 
No. 8; Herbert Harley, “The Model Municipal Court,” 3 Nat. Mun. Rev. 57; 
3 J. Am. Jun. Soc. 5; 4 ibid. 38, 189; 5 ibid. 83, 133, 165; 6 ibid. 18; 9 ibid. 36. 
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and experience.” Thus, a business man made possible the estab- 
lishment of the American Judicature Society and its intensive 
efforts towards modernizing judicial machinery.** The first state 
to take action was, characteristically enough, Wisconsin. In 
1913 it established the first judicial council.** Its duties, in brief, 
were to serve as a clearing-house for information in regard to the 
judicial business of the state, and to distribute the judges of the 
state according to the needs of the various districts. In varying 
form, the mechanism of a judicial council has been adopted in a 
number of states and the idea is being vigorously pushed in 
others.”° 

With all the weight of his authority and experience, ex-President 
Taft directed this general movement for judicial reform into fed- 
eral channels. In an address.before the Cincinnati Law School in 
1914 he diagnosed the inadequacies of the federal judicial organ- 
ization and the burdens thereby entailed upon the country.” The 
key for his recommendations he found in an analysis of the essen- 
tial features of the English judicature: 





23 Proposals for the unification of the judiciary and for administrative super- 
vision were put forward by organizations not primarily composed of lawyers but 
interested in problems of civic reform. In 1914 the “ Prelimary Report on Efficiency 
in the Administration of Justice,’ made for the National Economic League by 
Charles W. Eliot, Louis D. Brandeis, Roscoe Pound, Adolph J. Rodenbeck, and 
Moorfield Storey, advocated as its basic remedy the vesting of the whole judicial 
power in one organization, with an administrative head who should be responsible 
for a failure to use the judicial power effectively. In 1919 the National Municipal 
League drafted a model judiciary article embodying therein a judicial council. See 
6 J. Am. Jun. Soc. 48. In 1921 the City Club of New York submitted a brief in 
behalf of a unified judiciary to the New York Constitutional Convention. See 5 
ibid. 121. The movement for the judicial council in California originated with 
the Commonwealth Club of San Francisco. See S. C. Fay, “ The Judicial Council,” 
1 Onto St. Bar J. 35, 39; 8 J. AM. Jun. Soc. 173. 

24 See “In Recognition of the Public Services of Charles F. Ruggles,” 9 J. Am. 
Jup. Soc. 132; Herbert Harley, “‘ The American Judicature Society; An Interpreta- 
tion,” 62 U. or Pa. L. Rev. 340. In 1914 the Society published model acts to unify 
the courts of a large city and of a state. They had been drafted by Albert M. Kales, 
whose wide forensic experience in Chicago enabled him to adapt English principles 
of unification to the conditions of American life. Burr. Am. Jup. Soc., Nos. 7, 7a. 

25 See Chester A. Fowler, “ Wisconsin’s Board of Circuit Judges,” 4 ibid. 101; 
C. S. Potts, “ Unification of the Judiciary; A Record of Progress,” 2 Tex. L. Rev. 


445. 
26 See note 19, supra. See Robert G. Dodge, “ Judicial Councils,” 12 Am. Bar 


Assn. J. 579. 
27 William H. Taft, “ Attacks on the Courts and Legal Procedure,” 5 Ky. L. 


J., No. 2, 3. 
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“When the system is studied, the two great features of it are the sim- 
plicity of its procedure and the elasticity with which that procedure and 
the use of the judicial force provided by Parliament can be adapted to 
the disposition of business. The success of the system rests on the 
executive control vested in a council of judges to direct business and 
economize judicial force, to mould their own rules of procedure, and also 
on the learning, ability and experience of the individual judges and the 
consequent ease and quickness with which they dispose of cases coming 
before them, so that in the great majority of cases the judgment of the 
court is pronounced at the close of the argument.” 7° 


The lines of Mr. Taft’s remedies converged with those along which 
the American Bar Association and the American Judicature So- 
ciety had been working. He made six proposals which have been 
the basis of the judiciary acts introduced in, and enacted by, Con- 
gress since 1914.” Our present concern is with his insistence on 
a mobile federal judicial force and a judicial council as the instru- 
ment for its effective direction. He deemed essential 


“the adjustment of our judicial force to the disposition of the increasing 
business by introducing into the administration of justice the ordinary 
business principles in successful executive work, of a head charged with 
the responsibility of the use of the judicial force at places and under 
conditions where the judicial force is needed. We have in the entire 
United States say 120 Federal judges in courts of first instance, thirty 
judges of the intermediate appellate courts, with power to sit in the 
courts of first instance, and nine supreme judges, with power to sit 
either in the intermediate appellate courts or in courts of first instance. 
Now either through the Chief Justice, and if he is to have the duty and 
responsibility he should have an adequate force of subordinates to enable 
him to discharge it, or through a judicial committee of the judges, the 





28 Ibid. 13. 

29 Among six proposals there submitted were the following: “ Fourth — Author- 
ity and duty should be conferred upon the head of the Federal judicial system, either 
the Chief Justice, or a council of judges appointed by him, or by the Supreme 
Court, to consider each year the pending Federal judicial business of the country 
and to distribute the Federal judicial force of the country through the various 
districts and irftermediate appellate courts, so that the existing arrears may be at- 
tacked and disposed of. 

“ Fifth — There should be a reduction of the appeals to the Supreme Court, by 
cutting down to cases of constitutional construction only the review as of right, and 
by leaving to the discretion of that court, by writ of certiorari, the power to hear 
such cases from the lower courts as it deems in the public interest.” Ibid. 14-15. 
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business of the United States Courts throughout the Union should be 
considered each year, and assignments made of the judicial force to 
various districts and circuits, with a view to the most economic use of 
each judge for the disposition of the greatest amount of business by 
him. In this way tab could, and would be, kept on individual efficiency 
by the Supreme Court, and nothing would so stimulate effective work 
of each judge in the reduction of arrears. Then if the judicial force 
seems inadequate, then if business is not disposed of, it will be entirely 
easy to know how many judges should be added and in what districts and 
circuits they should be appointed. Now they are increased in a most 
haphazard way, and other considerations than the public too frequently 
enter into such legislation. Of course, the judges, district and circuit, 
must be appointed primarily in particular districts and circuits; but 
already there has been introduced in a limited way the practice of using 
judges from one circuit and one district in another, and there is no 
reason why this principle should not be extended so that the whole 
Federal judicial force of the country would be strategically employed, 
against the arrears of business, existing or probable. Then with the 
simplicity of procedure, then with the giving adequate sufficient force 
to the places where needed, we could have the dispatch of business that 
is essential to justice and that reduces much the cost of litigation. 

“ The plan of executive management of the judicial force and making 
the head of the court responsible for the disposition of all judicial busi- 
ness is vindicated by the example of the Municipal Court of Chicago, 
where under the direction of a Chief Justice in a court of limited juris- 
diction, but in a court of the people with a great mass of judicial business 
of all sorts, the associate justices are massed at one point or another in 
respect of the litigation pending so that the increased speed in the dis- 
position of cases is shown by the statistics to be marked and most 
satisfactory.” °° 


These views expressed abiding convictions, and the great prestige 
of the Chief Justiceship later enabled their author to persuade Con- 
gress to translate them into action.” 





80 Jbid. 16. 

81 Chief Justice Taft advocated the passage of the Act of 1922 during its pend- 
ency in Congress in speeches before the American Bar Association, the Canadian Bar 
Association, and the Chicago Bar Association. 46 Am. Bar Assn. REP. 561; 9 Proc. 
Can. Bar Assn. 138; “ Three Needed Steps of Progress,” 8 Am. Bar Assn. J. 34; 
“ Possible and Needed Reforms in the Administration of Civil Justice in the Federal 
Courts,” 47 Am. Bar Assn. Rep. 250, 8 AM. Bar Assn. J. 601, 57 Am. L. Rev. 1, 
6 J. Am. Jun. Soc. 36. 
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The World War sidetracked efforts for judicial reform. But 
its aftermath overwhelmingly accentuated its need. After the 
armistice, the factors which had made for a similar increase in 
federal court business following the Civil War became operative 
over a wider area and with greater intensity.** Two sources of 
litigation particularly swamped the courts. The extensive can- 
cellation of wartime contracts crowded the civil dockets, and pro- 
hibition brought a flood of petty criminal cases. This enormous 
increase in the volume of business ** found the federal judiciary in 





82 “This congestion is due to the natural growth of the country, but is tem- 
porarily aggravated by legislation of Congress increasing the jurisdiction of the 
Federal courts, by war legislation, shipping and railroad operations on the civil 
docket, and prohibition, selective service, and the narcotic law on the criminal 
docket. It is thought that the generally congested condition throughout the United 
States, due to these new laws and temporary war conditions, will show a decrease 
after a few years. Hence, an elastic method of relieving this congestion would be 
the most efficient and least expensive one. ... For the above reasons and because 
of the necessity for economy we confined our recommendations to an elastic method 
of handling the generally congested condition of the United States courts. We be- 
lieved that immediate temporary relief was necessary. In those districts where con- 
gestion is permanent and due to normal growth of business, there should be addi- 
tional judges, but in many districts the congestion is but temporary and can be 
relieved by the use of a judge at large who will assist in clearing the docket and then 
proceed to another district.” Rep. Atty. GEN. FOR 1921, 3-4. 

33 The following statistics were submitted to Congress as to the condition of the 
dockets in 1921. The figures relate to cases pending on June 30, 1921. There are 
obvious errors in these figures, but we give them as we find them in the Congressional 
Record (62 Conc. REc. 2584-86): 


Criminal 
(including 
Prohibition) 
Prohibition 
Population 


= 
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207 265 3,670 1,003 6,965,622 

3,358 4,926 16,096 6,104 123117,150 

790 701 7,890 4,159 12,093,536 

471 2,912 415 4,977 2,133 9,459,729 

1,559 6,511 564 11,075 8,829 14,453,483 

742 2,509 44 5,546 3,428 14,179,792 

565 2,613 27 4,888 2,733 12,047,481 
191,367 3,514 35 9,409 4,313 18,258,896 
621 2,544 802 8,506 3,460 7,267,187 

Total 105 9,770 26,686 7,869 71,138 37,242 27,677 11,735 106,840,878 
D.C. 6 75 2,732 5 6,622 46 8 266 437,571 
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The wide-spread congestion of business led Graham of Pennsylvania on Apr. 14, 
1921, to submit to the House a concurrent resolution for the appointment of a com- 
mittee of five Senators and seven Congressmen to consider legislation in regard to 
the organization and procedure of the United States courts. A similar resolution 
was introduced by Sterling in the Senate on June 6, 1921. See 61 Conc. REC. 2127. 
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different districts undermanned. For a number oi years the two 
houses of Congress had not agreed on bills providing for additional 
judges, and thus interrupted the traditional policy of appointing 
new judges to meet increases in judicial business.** Being of dif- 
ferent political complexion, the Senate and House were deadlocked 
over the division of the spoils.*° An exigent situation confronted 
the federal courts. In some of the large centers, and particularly 
in New York, the enforcement of criminal law suffered wholesale 
neglect and the interest of private litigants was sacrificed to an 
extent which disregarded the elementary requirements of justice.*® 





34 “ During the entire eight years of the Democratic administration, during the 
period of the enactment of many of the additional Federal statutes to which the 
Senator from Ohio (Mr. PomMerene) has referred, during the period when the war 
in Europe brought about an enormous increase in business in the Federal courts, 
during the period of the war while we were engaged in it, when that volume had 
swelled, there was just one additional Federal judgeship created —a Federal judge 
for the district of New Jersey. . . . Half a dozen different bills for that purpose 
[the creation of additional judgeships] passed the Senate of the United States, went 
to the other branch of Congress, and were turned down over there or allowed to die, 
without any bones being made of it; it was openly declared and expressed in the 
corridors and in the committees that Republican Members over there did not intend 
to allow any more Democratic judges to be appointed.” .Walsh of Montana, in the 
Senate on Apr. 7, 1922, 62 Conc. Rec. 5152. “ There can be no question, Mr. Presi- 
dent, that the House of Representatives refused to pass the bills proposing to create 
new judgeships which had been acted upon favorably by the Senate because, even 
though they were necessary, they would have involved the appointment of Demo- 
cratic judges. Now, however, although we could not secure the appointment of 
Democratic judges who were needed, we have before us a bill proposing to provide 
22 additional Republican judges. Is such a bill as that a logrolling measure? Is it 
a pork-barrel bill? It is a pork-barrel judges bill.” Overman of North Carolina, 
in the Senate on Apr. 6, 1922, ibid. 5097. 

35 Senator Walsh in ibid. 5152, lists 12 bills providing for additional judges 
which, between 1915 and 1921, passed the Senate but died in the House. 

36 “ When we contemplate a situation in which thousands and thousands of per- 
sons accused of crime must lie in jail for a year or two years, if they are unable to 
discharge themselves by giving bond, awaiting trial, and when we reflect upon the 
fact that in many parts of the United States it is utterly impossible to secure the trial 
of a civil case within a year or two years, where both attorneys and parties are 
ready to proceed with the trial, it is to me a source of great humiliation. ... There 
were pending on the 30th of June, 1921, in all of the district courts of the United 
States 26,802 criminal cases, not including what are ordinarily known as draft cases, 
of which there were 27,582.” Cummins of Iowa, in the Senate on March to, 1922, 
ibid. 4840, 4841. Mr. Mills, testifying before a subcommittee of the House Com- 
mittee on Judiciary on conditions in the southern district of New York, said: “On 
the admiralty calendar there were 1,000 cases and it will take on an average a year 
and a half for a case to be reached; there are 764 civil jury cases and it will take from 
g to 12 months; 224 equity cases and it will take a year; 8,958 criminal cases, and 
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Here was a tempting opportunity for wholesale judicial appoint- 
ments, especially since the election of 1920 vested the control of 
the Executive and both houses of Congress in the same party. It 
was inevitable that a goodly number of new judgeships would be 
created. Equally inevitable was the pressure to satisfy local in- 
terests in their appointment. Partly to avoid conflicting political 
claims, partly in response to the agitation for better judicial or- 
ganization, the Attorney General appointed a committee of judges 
and United States attorneys to report on the needs of the lower 
federal courts and the manner of meeting them.” This commit- 
tee was primarily concerned with a detailed inquiry into the state 
of judicial business of the different districts and the number of 
new judges required for the relief of what was widely assumed to 
be a permanent condition. But these committee members did not 
deem themselves assessors of patronage. Any disinterested in- 
quiry into relief was bound to go beyond the antiquated practice 
of treating the federal courts as independent units. 

Congress had already made two significant inroads on this prac- 
tice. The abnormal load of business in the Southern District of 
New York, compared with the rest of the country, led Congress in 


1913 to vary the settled habit of providing new judges for new 
business by making judges of districts not having much business 
available for assignment to the Second Circuit.** A particular 
situation — the uniqueness of New York City —led to a recon- 
sideration of the traditional system. The disparities between New 
York and Arkansas or Ohio and Montana induced inquiry into 
the possibility of the freest transfer of federal judges to any dis- 





there is a note in connection with the number of criminal cases to the effect that the 
United States Attorney’s office estimates that the trial of mail-fraud cases now pend- 
ing would occupy the time of one judge for over a year, and that the other criminal 
business pending and coming in is sufficient to keep two judges busy continuously.” 
Hearings before the Committee on Judiciary, House of Representatives, 67th Cong., 
1st Sess., on S. 395, H. R. 264, S. 259, H. R. 2261, H. R. 2873, and S. 1288, June 17 
and 22, 1921, at 33. 

87 The committee consisted of Judge Sater, Judge Pollock, Judge Grubb, and 
United States Attorneys William H. Hayward, of New York, and Charles F. Clyne, 
of Chicago. Their report, submitted to the Attorney General on July 21, 1921, 
appears in Hearings on S. 2432, 2433, 2523, before the Committee on the Judiciary, 
U. S. Senate, 67th Cong., rst Sess., Oct. 5 and 11, 1921. 

88 Act of Oct. 3, 1913, 38 Strat. 203. The validity of the act was upheld in 
Lamar v, United States, 241 U.S. 103 (1916). : 
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trict where congestion needed relief, instead of treating the dif- 
ferent circuits as watertight compartments. To generalize the 
New York situation, it was proposed in the Senate to allow the 
district judges to be assigned wherever the needs of judicial busi- 
ness might require their assistance.*® Even this proposal condi- 
tioned service outside of their circuit upon the consent of the 
visiting judge as well as of the circuit judge of his circuit.“° But 
this was too far-reaching an innovation; it crossed the deep grain 
of sectional prejudice. While New York attracts distant judges 
as it does other visitors,*’ totally different feelings were aroused 
by the thought of eastern judges holding court in southern or 
southwestern districts. Congress, therefore, restricted the prin- 
ciple of deploying the judicial force wherever business demanded 
by applying it exclusively to the Second Circuit.** Again, the abo- 
lition of the Commerce Court created for Congress, as we have 





39 A bill to this end was introduced by Senator O’Gorman of New York on 
May 19, 1913, and passed the Senate on June 23. 50 Conc. REC. 1630, 1839, 2132. 
The bill was vigorously sponsored by Judge Lacombe, the senior Circuit Judge of the 
Second Circuit, and H. Snowden Marshall, United States Attorney for the Southern 
District of New York. See ibid. 5211-12. 

40 An objection raised in the House to the proviso requiring the consent of the 
district judge in order to permit of his assignment to another circuit, gave rise to the 
following colloquy: ‘‘ Mr. Clayton .. . because if that provision were left out, 
the practical working of it would be that the judge would be consulted before he 
was designated. Having been a district attorney myself, I know that the practice is 
to confer with the judges before they are designated. Mr. Payne. The gentleman 
never knew of a judge going to another circuit to hold court unless he was willing 
to go, did he? Mr. Clayton. I never knew of it. Mr. Payne. It practically de- 
pends upon the will of the judge who is to go there. Mr. Clayton. Certainly; that 
is practically the way in which it is done now.” Ibid. 5209. 

41 “From time to time I have met judges from other districts in the United 
States who have come to this city for their own personal enjoyment of a vacation, 
their present work all done, no new work for them apparent for many weeks to 
come. Some of them have told me how pleased they would be if when the work 
within their own jurisdiction was temporarily disposed of they could come here for 
a month or six weeks and hold a term of court. Experiences like that are helpful 
to a judge.” Judge Lacombe to Congressman Clayton, ibid. 5211. 

42 After the bill had passed the Senate, on June 26 Clarke of Arkansas having 
given notice of a motion to reconsider, O’Gorman moved to limit the powers of the 
assigned judge to the trial of causes. Objection being raised by Sutherland to this 
limitation it was recommitted to the Judiciary Committee, and on June 27 reported 
out limited to the second circuit. In this form it passed the Senate without division. 
Ibid. 2182-83, 2229, 2237-38. Clayton in the House gave this explanation of 
the Senate’s action: ‘‘ The bill as originally introduced in the Senate was of general 
application, but it was amended in the Senate. It seemed that it could not pass 
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seen,** the necessity of devising some expedient for the continued 
utilization of the Commerce Court judges. By making them 
judges at large, subject to assignment by the Chief Justice to any 
circuit, Congress again departed from the traditional practice of 
territorial fixity.** 

Here then were two applications of the principle of a flexible ju- 
diciary. Both, to be sure, were hit upon in dealing with what were 
deemed to be exceptional problems. The two instances, however, 
evoked considerations nation-wide in their applicability. The 
precedent of the Commerce Court judges was urged to secure the 
full utilization of the judges of the Court of Customs Appeals 
whenever the business of that court did not fully engage the time 
of its judges.*® It was inevitable that a comprehensive and dis- 
interested scrutiny of the tasks and the needs of the federal ju- 
diciary should explore the implications of the New York ** and 





without this amendment making it applicable alone to the second circuit, and that 
is the history of it.” Ibid. 5209. It was reported favorably from the House Judici- 
ary Committee on Sept. 22, 1913, and passed that body with little debate on Sept. 
27. Ibid. 5210. 

43 See Felix Frankfurter, “The Business of the Supreme Court of the United 
States,” 39 Harv. L. REv. 587, 609, n. 112. 

44 The Commerce Court judges prior to the abolition of the Court had been 
available for assignment to the different circuits. In such a capacity they were 
much in demand. [bid. 

45 In 1917 and 1918 the Attorney General had recommended legislation for the 
assignment of the judges of the Court of Customs Appeals to work in the circuits. 
Rep. Atry. GEN. FoR 1917, 15; ibid. For 1918, 8. Bills to that effect were introduced 
by Webb of North Carolina in the House on March 12, 1918, and by King of Utah, 
in the Senate on Apr. 25, 1918. 56 Conc. REC. 3412, 5591. On Nov. 19, 1919, a 
similar bill was introduced by Volstead of Minnesota in the House, reported out 
favorably from committee, and on Jan. 19, 1920, passed that body. 58 ibid. 8822; 
59 ibid. 1206, 1742; House Report, No. 532, 66th Cong., 2nd Sess., Ser. No. 7652. 
It was ignored by the Senate Judiciary Committee. On Nov. 16, 1921, the bill was 
reintroduced in the House by Volstead. 61 Conc. REc. 7833. 

46 Chairman Walsh of Massachusetts, of the House Judiciary Committee, in in- 
troducing the bill before the House adverted to the New York experiment: “ New 
York City, which is in the southern district of New York, has four judges, with a 
population of 3,801,364. They are also assisted at times by judges from one or more 
other districts. That is the only district to which judges under the existing law can 
now be sent from other districts or circuits without their consent. They even sent 
one of the judges from the Florida district, and I think Judge Mack, one of the 
commerce judges, has been sitting in New Yerk quite frequently and has been there 
until a short time ago. In the last three or four years, I am informed by the gentle- 
man from New York (Mr. SNELL), the records show that there have been from 30 
to 33 outside judges helping out there.” 62 ibid. 150. 
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Commerce Court precedents. And so, the Attorney General’s 
committee did not limit itself to an ascertainment of the number 
of judges required by the congested dockets on the basis of the old 
principle of restricting district judges to fixed districts. The new 
theory of a mobile judicial force was drawn upon: 


“ The existing condition can be relieved only by increasing the number 
of district judges and by providing a method of mobilizing the judicial 
forces so as effectively to reach and relieve congested districts.” *7 


The committee generalized the New York and the Commerce 
Court instances by recommending the appointment of eighteen 
district judges at large and the assignability of new and old judges 
to any part of the country.** 

These recommendations were submitted to Congress in the At- 
torney General’s report,*® and legislation formulating them was 
promptly introduced in the Senate.°® But the most important 
feature of the enactment which resulted from this bill, a federal 
judicial council, was added to the suggestions submitted by the 
Attorney General. Undoubtedly this proposal owed its immedi- 
ate inspiration to Chief Justice Taft." For the first time since 


1911 the whole structure of the federal judicial establishment was 
opened up in debate. And this time new theories of judicial organ- 





47 See Hearings on S. 2432, 2433, 2523, before the Committee on the Judiciary, 
U. S. Senate, 67th Cong., rst Sess., Oct. 5 and 11, 1921, at 9. 

48 For the committee’s report, see note 46, supra. In 1919 and 1920 the Attor- 
ney General had recommended the enactment of legislation making district judges 
freely assignable to the various circuits. See Rep. Atry. GEN. FoR 1910, 3; ibid. 
FOR 1920, 4. 

49 Jbid. FOR 1921, 3. 

50 By Nelson of Minnesota, on Aug. 20, 1921. 61 Conc. Rec. 5316. The bill, 
introduced by Joseph Walsh in the House on Nov. 14, 1921, which finally became 
the Act of Sept. 14, 1922, substituted additional district judges for judges at large. 
Ibid. 7689. On Feb. 4, 1921, and June 13, 1921, Senator Nelson had introduced 
bills providing for the ready assignability of district judges. 60 ibid. 2553; 61 ibid. 
2474. 

51 “This proposal was made by the Chief Justice of the United States and was 
submitted by him to the Senate Judiciary Committee and also to the House Judi- 
ciary Committee, and necessarily it was felt that the proposition should be concluded 
in rather general terms, because it would hardly seem necessary for the Congress 
to lay down any narrow, restricted limits within which this conference should 
operate.” Joseph Walsh in the House on Dec. 10, 1921, 62 Conc. Rec. 202. Other 
bills for the creation of a judicial council were introduced in the House by Volstead 
on June 13, 1921; by Boies on Oct. 7, 1921; by Walsh on Oct. 26, 1921. 61 ibid. 
2548, 6117, 6827. See Rep. Atty. GEN. FOR 1921, 4. 
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ization and administration challenged discussion. Four features 
came before Congress. The creation of new judgeships involved 
the time-honored motives of politics and patronage. But new ideas 
were stirred by the suggestions of a “ flying squadron of judges,” * 
by the assignability of district judges throughout the country, and 
the creation of a judicial council as the promoter and instrument 
of a coordinated national judicial system. 

The proposal for judges at large did not survive the committee 
stage.” Regard for local representation is one of the most obsti- 
nate characteristics of American politics. The sectional diversities 
and traditions of a continent explain its persistence as something 
more intelligible than the parochial partisanship of politicians. 
Of course, personal and political motives also asserted themselves. 
The theory of judges at large without local responsibilities and 
attachments was decisively rejected,°* while a heavy increase in 





52 “ Federal judges at large will permit elasticity in the Federal judicial system 
and economy in the handling of temporarily congested dockets. It will encourage 
uniformity in judicial procedure and prompt expedition of business, for as these 
judges render services when necessary in any district where assigned, they will re- 
ceive and carry with them the beneficial practices of each district and thereby be- 
come familiar with reforms and improvements in practices.” Jbid. 

53 “ The suggestion of a flying squadron of judges did not meet with approval 
in the House, and their Judiciary Committee preferred to add local district judges 
for the congested districts.” William H. Taft, “ Possible and Needed Reforms in 
the Administration of Civil Justice in the Federal Courts,” 47 Am. Bar Assn. REP. 
250, 251. 

54 “He [Judge Grubb] recommended that these other judges — 18 roving, car- 
petbag judges, as they are sometimes called — and the Chief Justice should have a 
meeting here in Washington, like the head of an army, a chief of staff, and have the 
circuit judges here constitute the general staff to assign these judges, to send a man 
from Maine to California, or from North Carolina to Wisconsin, to hold court. 
What does he know about the law in Wisconsin? What does he know about your 
people? What does he know about the conditions existing there? It is wrong in 
principle, and the Judiciary Committee turned it down. We would not pass any 
such bill as that, although these judges, who came here and recommended it, are 
good men, able men, but impractical. We would not stand for that bill at all, and 
I do not think that any man in the Senate would stand for such a bill as that —to 
have 18 roving judges to be sent around at the will of the Chief Justice and his 
staff here in Washington, coming here once a year to send them around all over the 
country. It is fundamentally wrong.” Overman of North Carolina, in the Senate 
on Apr. 6, 1922, 62 Conc. Rec. 5097, 5098. “In conclusion let me say that I am 
heartily pleased that the Committee on the Judiciary had the courage to utterly 
reject the proposed plan for the appointment of 18 district judges with roving 
commissions . . . it is unfortunately true that there are some Federal judges who, 
through the long-continued exercise of power, have become inconsiderate and arbi- 
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the judiciary stimulated Congressional appetites. It was not diffi- 
cult to justify the desires of different districts for additional judges, 
and the habit of log-rolling prevailed.°° The House of Repre- 
sentatives disregarded the moderation of the Attorney General’s 
experts and voted for twenty-two new judges.** The testimony 
before Congressional committees,” the insistence of localities and 





trary. Almost the only restraining influence upon them is that, by reason of their 
selection from the bar of the State in which they continue to reside, old friends 
can address them with frankness respecting their official conduct. Judges with no 
fixed assignment would be without even this slight check upon their actions on the 
bench, with the result that they would soon be looked upon as judicial despots 
whose coming was to be dreaded. The entire proposal was wrong in its conception 
and it is well that it has been definitely abandoned.” Hayden of Arizona, in the 
House on Dec. 10, 1921, ibid. 206-07. 

55 See charges made by Senator Overman of North Carciiia and Senator 
Fletcher of Florida, ibid. 4975, 5097. Senator Walsh of Montana, after charging 
that the Department of Justice was handling the judgeships in the Territory of 
Hawaii “ to promote the election of a Republican Delegate from that jurisdiction,” 
added: “I do not assent to the charge made that this is a pork barrel bill, but I do 
assert that it is a log rolling bill and a vicious form of legislation. I can find no 
justification whatever for the other branch of Congress absolutely refusing to pass 
the single bills we have presented to them from time to time and then passing what 
might be regarded as an omnibus bill. The temptation to get into a bill of this kind 
a provision for the appointment of judges in places where they should not be ap- 
pointed, in order to secure the number of votes necessary to pass the bill, is too 
great to be resisted. It should not pass without protest. ... The vicious tendency 
of legislation of this character must be recognized by everyone, and it ought not 
to pass without just criticism.” Jbid. 5153, 5154. 

56 The bill, as introduced, provided for an additional judge for the district of 
Colorado, making 23 in all. This provision was eliminated in committee. Jbid. 150. 
It is of interest to note that Attorney General Daugherty estimated that, in the 
event that judges at large would not be created, at least 30 new district judges would 
be required. Rep. Atty. GEN. FOR 1921, 3. 

57 That the criteria were not necessarily based on public welfare is revealed by 
the testimony of Mr. Sears of Florida before the House Committee on Judiciary: 
“Now, I want simply to bring out this point and fact: It is immaterial whether 
there are 2,000 cases pending or 70,000 cases pending . . . it is the work that the 
judge is doing, and the number of cases that he has disposed of, and whether he can 
keep up with his work or not, that should be considered. If my district has a 
thousand cases undisposed of and that judge has worked night and day trying to 
dispose of them and the cases are accumulating, perhaps in another district where 
the judge has not worked so hard and there are 4,000 cases pending, that would not 
entitle that district to an extra judge and Florida to none.” Hearings before the 
Committee on Judiciary, House of Representatives, 67th Cong., rst Sess., on H. R. 
8875, Nov. 7, 1921, at 15. See also Hearings before the Committee on Judiciary, 
House of Representatives, 67th Cong., 1st Sess., on S. 78, S. 6094, and H. R. 5754, 
May 3, 17, and 23, 1921; ibid. on S. 395, H. R.-264, S. 259, H. R. 2261, H. R. 2873, 
and S. 1288, June 17 and 22, 1921; ibid. on H. R. 6114, apd H. R. 6873, July 15 and 
22, 1921; ibid. on S. 1960, Oct. 22, 1921. 
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the debates in House and Senate,”* show how easy it was to prove 
the need of particular districts and how unreliable were the statis- 
tics upon which the claims were based.*® The whole course of this 
legislation demonstrates that without a scientific system of judicial 
statistics judgment on the functioning of courts is playing at blind 
man’s buff.°° The Senate had its own interests in patronage; it re- 
distributed some of the new district judges provided for by the 
House bill.** The conflicting claims of the two houses were resolved 
in conference out of which came twenty-four new judges —six 
more than the Attorney General’s committee had recommended.” 

The other two features of the bill — the assignability of judges 
and the judicial council — met objections of constitutional policy 
and the opposition of challenged tradition. For they both ran 
counter to the principles of localism and independence. To sub- 
ject the district judges to the direction of the Chief Justice, how- 
ever safeguarded, aroused fears of autocracy ® and still more far- 





58 62 Conc. REC. 146-210, 4840-65, 4913-23, 4972-78, 5055-66, 5095-5116, 5147- 

75. 
59 “ Mr. Goodykoontz. The number of cases on the docket in a given district 

is not a conclusive test as to the requirements of that district with respect to the 
number of judges? 

“Mr. Daugherty. No; but it is about as good as any one test. 

“Mr. Goodykoontz. Has your department, or any other department of the 
Government, any agency that inquires into the question as to whether or not the 
Federal judges work as much as they should? 

“ Mr. Daugherty. We know pretty generally about how they work. ... There 
is quite a difference in the manner in which Federal judges expedite their business. 
You can take the number of cases pending and that will be a better guide than any 
other particular test but it is not by any means a safe thing to depend upon finally.” 
Hearings before the Committee on the Judiciary, House of Representatives, 67th 
Cong., 1st Sess., on H. R. 8875, Nov. 7, 1921, at 9. 

80 An interesting comparison is afforded by the situation resulting in England 
where, as a result of the World War, two additional judges for the King’s Bench 
Division were deemed necessary for the dispatch of the increased business. The 
rigorous scrutiny with which Parliament examined the plea of the Lord Chancellor 
and the Attorney General for additional judges and the control retained by Parlia- 
ment over future vacancies in the judgeships illustrate the standards of efficiency 
imposed upon the English judicial force. 130 Part. DesaTes, 5th series, June 16, 
1920 (Commons) 136 et seq.; 40 ibid. (Lords) 642 et seq. 

61 The Senate dropped the House provisions for judges for the eastern district 
of Virginia, the middle district of Tennessee, and the eastern district of Illinois, and 
substituted therefor judges for the districts of New Jersey and New Mexico, and 
one judge for the northern and southern districts of Georgia. 

62 Sen. Doc., No. 241, 67th Cong., 2nd Sess., Ser. No. 7988. 

63 Shields of Tennesse® contended in the Senate that the effect of granting such 
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fetched fears of using partisan judges against the sentiments of a 
locality.“* There was a more well-founded concern that distant 
judges would be unfamiliar with the pertinent diversities of local 
experience and local law.*° The New York admiralty bar would 
welcome as little a Montana judge sitting in admiralty as Montana 
lawyers would like to try a land case before a New York judge. 
But in addition, a more uncritical attachment to locality asserted 
itself in the debate. The ardent John Sharp Williams of Missis- 
sippi thus expressed this feeling: 


“T am frankly opposed to a perambulatory judiciary, to carpet- 
bagging Nebraska with a Louisianian, certainly to carpetbagging Mis- 
sissippi or Louisiana with somebody north of Mason and Dixon’s line, 
which will almost certainly happen if this bill passes.” °° 


To soothe these perturbations, the New York precedent was urged, 
as well as the safeguards which hedged about the new proposals. 
The Chief Justice was not given uncontrolled power. He could 
not move judges autocratically over the chess-board of the United 
States. His authority was conditioned upon a certificate of need 


by the senior circuit judge or circuit justice of the demanding dis- 
trict and a certificate of dispensability from the circuit judge of 





powers to the Chief Justice was to make him, like the Lord Chancellor of England, 
the political as well as the judicial head of the judiciary. He characterized the 
legislation as “ provisions for the mobilization of the Federal judiciary with the 
Chief Justice as commander in chief.” 62 Conc. Rec. 4853, 4855. 

64 “ Even now, before this bill has become a law, selfish interests are contriving 
and conspiring to take advantage of it to control the courts and judicial decisions 
by securing the designation to try their cases of judges who are in sympathy with 
them or who have fixed convictions upon the law and the facts. I am reliably 
informed that the Anti-Saloon League, through its paid lobbyists, has attempted to 
influence Senators to vote for the provisions of this bill giving the Chief Justice 
the power to assign judges in his discretion to courts, and, of course, to try certain 
cases pending in those courts. . . . If this bill becomes a law the Chief Justice may 
be assailed with applications from all sorts of interests and all sorts of influence in 
the designation of judges. The Anti-Saloon League and the whiskey interest may 
contend before him. The coal operators may ask for judges to try striking miners 
and the miners will want a judge who will favor them. Capital and corporations 
may ask for judges favoring their views upon public questions, and various in- 
terests — labor, farmers, and others — may also clamor for representation upon the 
bench.” Shields of Tennessee, in the Senate on March 31, 1922, ébid. 4861, 4862. 

65 This was the basis of the objections raised in the House by Stevenson of 
South Carolina. Ibid. 204. 

86 Tbid. 5107. 
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the releasing circuit.*’ The proposal weathered the opposition in 
both houses and achieved enactment.” 

The idea of a judicial council aroused constitutional fulmina- 
tions. The doctrine of the separation of powers was volumingously 
invoked.®® To create an annual conference with the Chief Justice 
at its head was interpreted as a political device involving the exer- 
cise of authority in no wise judicial. It was the function of judges, 
so ran the sterile logic, to judge — not to watch the workings of 
the judicial system, to explore its defects and devise remedies.” 
“In making a survey,” protested Lea of California, “they will 
perform a legislative function that belongs to a committee of Con- 
gress and not to a judicial body.” * To these empty constitutional 
objections were added prophecies of futility. The same Congress 
that log-rolled judicial appointments, feared that the proposed 
judicial council would entail an expense resulting in an unproduc- 
tive annual junket.” 





67 Act of Sept. 14, 1922, § 3, 42 Strat. 837, 839, amending JupiciAL Conk, § 13. 

68 On Dec. 9, 1921, Volstead proposed an amendment making the judges of 
the Court of Customs Appeals available for work as district judges. 62 Conc. 
Rec. 190. The amendment was agreed to by a vote of 56 to 44. Ibid. 209. It 
survived the conference and appears as § 5 of the Act of Sept. 14, 1922, 42 Star. 
837, 839. 

69 See, e.g., Lea of California, in the House on Dec. 9, 1921, Shields in the Senate 
on Apr. 5, 1922, 62 Conc. REC. 202, 4863. 

70 “ Judges should never be authorized to exercise powers not strictly judicial. 

They should be wholly judges, always judges, and nothing but judges.” 
Shields in the Senate on Apr. 5, 1922, ibid. 4863. “Iam opposed to this section for 
four reasons. In the first place, it places the judiciary of the country in a self-seek- 
ing position. In the second place, it assigns to the judges legislative and political 
functions, and throws the judiciary of the country into the fields of destroying con- 
troversies. In the third place, the conference proposed would easily deteriorate into 
a publicity-seeking propaganda effort. And, in the fourth place, it is cheapening to 
the judiciary for its judges to desert court work, to assemble annually at public 
expense in what would be regarded by the public as more or less a junket or annual 
vacation.” Lea in the House on Dec. 9, 1921, ibid. 202. 

71 [bid. 203. 

72 “ When these judges come to Washington at the expense of the taxpayers, I 
was about to say, what will they do? They will meet with the Chief Justice. 
They will be dined every evening somewhere. They will be run to death with social 
activities. I would like to pause right here to say, Mr. President, that I do 
not believe there is any man who can stick his legs under the tables of the 
idle rich every night and be fit the next day to sit in judgment upon those 
-who toil. Honest though he may be, he can not get away from the atmosphere 
that will surround him, and ninety-nine times out of one hundred it will af- 
fect him and get him in the end.” Norris of Nebraska, in the Senate on Apr. 6, 
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The course of the debate showed how unreal were the constitu- 
tional doubts which the measure had aroused and how groundless 
the fears of political perversion. The case for the judicial council 
was Clear,” but it is doubtful whether it would have prevailed had 
it not had behind it the powerful support of the new Chief Justice.” 
The House passed this feature of the bill without a division; *° in 
the Senate the opposition was more powerful, but it passed by a 
vote of 36 to 29,"° and the bill containing it became law on Septem- 
ber 14, 1922." 

More new judgeships were provided for by this Act than were 
established by the First Judiciary Act founding the federal judicial 
system."* But the importance of the Act of September 14, 1922, 





1922, ibid. 5113-14. “I fully agree with the statement made by the Senator from 
Nebraska that it means absolutely nothing on earth except a junket and a dinner. 
If the annual conference in Washington with the Chief Justice shall be held, the 
senior circuit judge of each of the nine circuits in the country, all estimable gentle- 
men, will come here; the Chief Justice will give them a dinner and the Representa- 
tives from their various States will give them a dinner; they will have a good time 
and then go home. There is not any business, so far as I can see, which they can 
transact; there is no information which they can give which, to my mind, can not 
as well be conveyed by a letter written by the judges annually to the Chief Justice 
for his guidance and information in the discharge of the duties which he is to per- 
form.” Walsh of Montana, in the Senate on Apr. 6, 1922, ibid. 5156. 

73 “Tt is to find out the condition of the various districts and, as far as possible, 
make provision in advance for the transfer and designation of judges from one dis- 
trict to the other, to take care of business for the year ensuing, and also to arrange, 
if possible, for uniformity of procedure, and to get the benefit of the knowledge and 
experience of the various judges as to how cases in particular districts are disposed 
of relating to particular classes and perhaps to have some uniformity in the matter 
of sentences.” J. Walsh from the House Judiciary Committee on Dec. 9, 1921, 
ibid. 202. See also House Report, No. 482, 67th Cong., rst Sess., Ser. No. 7921. 
The American Judicature Society appealed to its members in behalf of the bill. 5 
J. Am. Jun. Soc. 121. President Severance of the American Bar Association also 
asked support for the plan before the Chicago Bar Association in October, 1921, 
before the Kansas Bar Association in 1921, and before the meeting of the American 
Bar Association in Cincinnati in the summer of 1921. See 54 Cuic. Lec. News, 
152; 39 Kan. Bar Assn. REP. 48. 

74 Chief Justice Taft had appeared before the Senate Judiciary Committee in 
behalf of the bill. See Hearings on S. 2432, 2433, 2523, before the Committee on 
the Judiciary, U. S. Senate, 67th Cong., rst Sess., Oct. 5 and 11, 1921, at 11. He 
had advocated the plan before the Chicago Bar Association in 1921 and before the 
American Bar Association in 1922. See note 31, supra. 

7 62 Conc. REC. 203. 

76 Ibid. 5170. 

77 42 Stat. 837. 

78 The First Judiciary Act provided for 6 Supreme Court Justices and 13 dis- 
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lies elsewhere. It marks the beginning of a new chapter in the 
administration of the federal courts.”’ It is the first recognition 
by Congressional legislation that effective and economic adjudica- 
tion is to no small measure dependent upon the ways in which the 
federal courts transact business. Hundreds of judges holding 
court in as many or more districts scattered over a continent must 
be subjected to oversight and responsibility as parts of an articu- 
lated system of courts. The judiciary, like other political institu- 
tions, must be directed.*° But it must be self-directed. An execu- 
tive committee of the judges, with the Chief Justice of the United 
States at its head, is a fit and potent instrument for the task. 


4 


The Conference of Senior Circuit Judges thus launched by the 
Act of 1922 made no structural changes, involved no increase in 
personnel, and led to no heavy expenditures. But the impulses 
and specific reforms which have already issued from the five an- 
nual conferences “ signify the presence of a powerful new ferment 





trict judges; the Act of Feb. 13, 1801, created 15 new circuit judgeships, shortly 
thereafter abolished ; the Act of Apr. 10, 1869, created. 9 new circuit judgeships; the 
Act of Mar. 3, 1891, created 9 new circuit judgeships. 

79 See “‘ New Law Unifies Federal Judiciary,” 6 J. AM. Jub. Soc. 60. 

80 “| |. These provisions allow team work. They throw upon the council of 
judges, which is to meet annually, the responsibility of making the judicial force 
in the courts of first instance as effective as may be. They make possible the 
executive application of an available force to do a work which is distributed un- 
evenly throughout the entire country. It ends the absurd condition, which has 
heretofore prevailed, under which each district judge has had to paddle his own 
canoe and has done as much business as he thought proper.” William H. Taft, 
supra, 47 Am. Bar Assn. REP. at 252. 

81 Beginning with the report of the conference for 1924 its recommendations 
have been published in the annual reports of the Attorney General to Congress. The 
earlier recommendations of the Conference appeared in scattered legal periodicals, 
viz., the reports for 1922 and 1923 in C. S. Potts, “ Unification of the Judiciary, A 
Record of Progress,” 2 Tex. L. REv. 445, 448; 8 J. AM. Jun. Soc. 85, 92; the reports 
of the conference for 1924, 1925, and 1926 may be found, respectively, in 10 Am. Bar 
Assn. J. 875; 98 Cent. L. Jour. 13, 31; 12 Am. Bar Assn. J. 687. 

The reports of the Attorney General are practically inaccessible to the profession 
at large and the results of the Conference ought to be made readily known to the 
bar. Until the Conference has reached a development calling for an independent 
series of annual reports, it might be well to have its annual reports published both 
in the Supreme Court Reporter and in the Federal Reporter, in the volumes imme- 
diately following the meeting of the Conference. 
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in the federal judicial system. The Conference represents the 
infusion of intelligence in the use of existing instruments. What 
was long delayed through the sheer force of inertia and finally re- 
sisted by prejudice and fear has quickly established itself as a 
permanent feature of the federal judicature. 

The activities of the Conference cluster around two functions. 
Congress it serves as an authoritative advisor on legislation affect- 
ing the judiciary; the lower federal courts as the promoter of ef- 
fective standards of judicial administration. Of course, it is not 
expected that Congress should abdicate its responsibility for inde- 
pendent judgment upon proposals affecting the judiciary. But 
questions of federal jurisdiction and procedure are largely mat- 
ters of a technical and non-partisan nature. In legislating upon 
them Congress will, it may be confidently hoped, rely upon the 
Conference more and more as the authoritative voice of the needs 
and experience of the federal bench. In speaking to the lower 
federal courts the Conference speaks with immediate authority; 
and this not merely because the Conference represents the Chief 
Justice and the circuit judges who, presumably, exert the strong- 
est influence in the deliberations of their respective appellate 
tribunals when reviewing the conduct of lower courts. The rec- 
ommendations and suggestions of the Chief Justice of the United 
States and the nine senior circuit judges carry intrinsic weight. 
The interchange of experience among the senior circuit judges 
means a pooling of problems and solutions. It helps to invigorate 
the presiding judge of each circuit, and this, in turn, through the 
contact of each senior circuit judge with the judges of his circuit, 
makes for alertness and dispatch in the conduct of judicial busi- 
ness. An annual survey of the results of judicial labors reveals 
defects and stimulates their correction. Comparative study of the 
conditions and work of the different circuits enlists a proper pride 
in sectional achievements. Moreover, an individual judge of vigor 
and initiative no longer has to meet professional conservatism and 
prejudice singlehanded, but is encouraged and supported by the 
weight of the judicial system. 

At the annual conference each senior circuit judge renders a de- 
tailed report on the state of the business of his circuit. This scru- 
tiny searches the condition of the calendar district by district, re- 
veals the localities that are over-burdened, those that keep abreast 
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of their work, and those that have a surplus of judicial time. 
Critical analysis differentiates merely temporary congestions from 
permanent accretions of business, calling for permanent relief. 
This assures searching inquiry into methods of relief — the possi- 
bility of improvement in procedure, curtailment of jurisdiction 
either through increase in the necessary per damnum or through 
transfer of litigation to the state courts, better utilization of avail- 
able judges, or, finally, additional judges. Upon the basis of such 
data, the Conference has been making its recommendations to 
Congress for new judgeships.** Congress has yielded only in small 
measure to them.** Of course, every issue of patronage arouses 





82 Additional district judges recommended by the Conference included one each 
for the districts of Maryland and Connecticut, the northern district of Georgia, the 
western district of New York, the eastern district of Pennsylvania, the northern 
district of California, the southern district of Iowa, the eastern district of Michigan, 
the western district of North Carolina, the eastern district of New York, and two 
(increased to three in the fourth report) for the southern district of New York. 
Two circuit judges for the Eighth Circuit and one for the Second Circuit were also 
recommended. 

88 The two circuit judges for the Eighth Circuit, recommended by the Confer- 
ence, were provided for by the Act of Mar. 3, 1925, 43 Stat. 1116. The recom- 
mendation for an additional judge for the northern district of Georgia was taken 
care of by the Act of May 28, 1926, 44 Strat. 670, providing for an additional dis- 
trict with an additional judge. An additional judge for Indiana was provided for by 
the Act of Jan. 16, 1925, 43 Stat. 751. Additional district judges were also created 
by the Acts of Feb. 17 and Mar. 2, 1925, 43 STAT. 949, 1098, for the western district 
of Michigan and the district of Minnesota but these were emergency measures to 
take care of the death or sudden incapacity of the existing judge. During the sixty- 
eighth and sixty-ninth Congresses numerous bills for additional judges were intro- 
duced, but failed of passage. A bill providing for two district judges for the south- 
ern district of New York was defeated in the House by a vote of 160 to 150. 65 
Conc. Rec. 8843. During the first session of the sixty-ninth Congress bills for addi- 
tional judges for Connecticut, Georgia, Iowa, Maryland, the western district of New 
York, North Carolina, and the eastern district of Pennsylvania, passed the Senate 
but, with the exception of Georgia, have as yet failed to secure action by the House. 
Ibid. 4886, 7265, 7268, 7052, 8605. In the House an omnibus bill introduced by 
Graham on March 29, 1926, providing for one additional judge each for the northern 
district of New York, the western district of New York, the district of Connecticut, 
the eastern district of Pennsylvania, the district of Maryland, the eastern district of 
South Carolina, the eastern district of Michigan, the southern district of California, 
the district of South Dakota, and three judges for the southern district of New York, 
was reported from the Committee on the Judiciary on Apr. 13, and succeeded in 
passing the House on June 8 by a vote of 215 to 97. Ibid. 6545, 7392, 10950. It was 
reported from the Senate Judiciary Committee but no action was taken by the 
Senate before the session expired. Ibid. 11797. Out of the twelve additional judges 
provided for by this omnibus bill, it will be noticed that only seven were recom- 
mended by the Conference. That a particular judge was recommended by the Con- 
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the most sensitive interest of Congress. It requires a continuous 
process of education to wean both parties from past appetites. 
Nor must it be forgotten that federal judges are called upon to deal 
with issues of the liveliest political and social implications. Inevi- 
tably Senate and House are watchful of the sensibilities and inter- 
ests, as they conceive them, of different sections of the country. 
Moreover, the statistical data on which recommendations for more 
judges now have to be based are still extremely unscientific.** In 
course of time the information by which the Conference will be 
guided will be more precise and more dependable for purposes of 
comparing the work in different districts, and will undoubtedly 
result in securing greater persuasiveness for its recommendations 
to Congress. 

More effective codrdination of the existing personnel was one of 
the chief hopes underlying the passage of the Act of 1922. That 
hope has been fulfilled. Instead of the wholly unsatisfactory 
method of long distance correspondence, entreaties and accommo- 
dations in securing relief for congested districts through the release 
of unoccupied judges elsewhere, the Conference supplies a syste- 
matic examination of business and personnel, and an adjustment 
of personnel to business throughout the country. The mobiliza- 
tion of the judicial force cannot be achieved merely by an ade- 
quate system of judicial statistics, though their lack is bound to 
be supplied by guesswork. A knowledge of the adaptabilities, of 
special equipment, even of the idiosyncracies of judges is essen- 
tial. These relevant personal factors are canvassed in their bear- 
ing upon the needs of different districts revealed by objective 
judicial bookkeeping.*° The federal courts are thus enabled to 





ference has often been referred to in debate, and also embodied in the reports of the 
judiciary committees. See, e.g., House Report, No. 10821; Sen. Rep., Nos. 2762, 
3418, 69th Cong., 1st Sess. 

84 During a debate on the proposal for additional judges for the Southern Dis- 
trict of New York, Representative Celler of New York maintained that dead cases 
were used to inflate the dockets in order to give the appearance of urgency for addi- 
tional judges. 67 Conc. Rec. 10946 (June 8, 1926). With an established and 
authoritative system of judicial statistics like the English, a like argument in the 
House of Commons seems unthinkable. 

85 At the first conference a committee was created on “ the need and possibility 
of transfer of judges.” They reported the following year “that information on the 
subject could be best obtained from the reports submitted by the various senior 
circuit judges at the conference meetings as to the condition of business within their 
respective circuits.” See C. S. Potts, supra, 2 Tex. L. Rev. at 460. This procedure 
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articulate as a system while, at the same time, the individual fac- 
tors due to differences in communities and in types of litigation 
are given proper emphasis.*° 

The Conference has found rich opportunities for improving 
judicial administration without the need of further legislation 
through resources now available to courts. The rule-making 
power of courts, their control over the docket and over those de- 
tails of procedure called practice, are being explored by the Con- 
ference to effect a tightening of the judicial machinery. Through 
recommendations which have been enforced by appropriate 
changes in rules of court and rules of practice. governing the 
docket and the trial of causes, the Conference has already stimu- 
lated important improvements affecting both civil and criminal 
litigation. 

Abuses in bankruptcy administration have long awaited correc- 
tion. When the business community and the bar sought relief 
partly by changes in rules of court, the Conference furnished 
an apt organ for working out the reforms.*’ A joint committee 





has since obtained. During the year commencing on July 1, 1924, some 12 judges 
were assigned from the various other circuits to sit in the southern district of New 
York. See Rep. Atry. GEN. For 1925, 5. As to the impossibility of fulfilling the 
needs of this district by resort to outside judges, United States Attorney Buckner 
said: “‘ We have never been able to secure sufficient out-of-town judges to carry on 
our work.” 67 Conc. Rec. 10944. Of the practice the Bar Association of the City 
of New York reported: “ Without the assistance of judges from other districts, sit- 
ting by assignment in the southern district, congestion of the calendar would be 
much greater. Judges coming by assignment have done a great deal of excellent and 
helpful work. Nevertheless, it is impracticable for visiting judges to dispose satis- 
factorily of a volume of work equivalent to that which could be disposed of by an 
equal number of resident judges in like periods. The time of arrival of the visitors 
is uncertain, the length of their stay is likewise uncertain, and frequently they are 
unfamiliar with local peculiarities.” Ibid. 10943. 

86 The Conference at its first meeting recommended that Congress grant an 
additional appropriation for clerks and attorneys to serve the needs of visiting 
judges, which was done by the Act of Mar. 4, 1923, 42 STAT. 1527, 1542. Of late 
the Conference has also concerned itself with securing necessary equipment for the 
adequate functioning of judges, particularly sufficient library facilities for the circuit 
courts of appeals. The last three reports of the Conference have requested addi- 
tional appropriations for these purposes, together with suggestions as to the expen- 
diture of existing appropriations. See also “An Unfortunate Federal Economy,” 
to Mass. L. Quart., No. 3, 70. 

87 In response to a request for codperation from the Bankruptcy Law Executive 
Committee of the National Association of Credit Men, the first conference appointed 
Judge Buffington of the Third Circuit a committee on recommendations as to bank- 
ruptcy rules. The Credit Men’s Committee thereupon made a survey of conditions 
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representing the Conference, the American Bar Association, the 
National Association of Credit Men and the Commercial Law 
League of America formulated detailed changes in the bank- 
ruptcy rules to cope with the evils of dishonest bankruptcies.* 
These proposals were subjected to changes when submitted to the 
Conference in 1924 *° and in their amended form were promul- 
gated by the Supreme Court.” Similarly, the Conference in 1924 
reported the desirability of changes in the equity rules,” and 
drafted the proposed amendment which the Supreme Court duly 
promulgated.” Finally, the complicated new problems of appel- 
late procedure, raised by review of the decisions of the Board of 
Tax Appeals by the circuit courts of appeals,** led to the formula- 
tion of separate rules governing these appeals for adoption by the 
nine circuit courts of appeals.** 

As soon as the Conference began to study the condition of the 
federal dockets it found a great deal of dormant and dead litiga- 
tion. With a callous disregard of the essentials of a civilized sys- 
tem of adjudication, a large volume of cases, it was found, had 
been allowed needlessly to encumber the calendars. Failure to 





in the larger commercial centers, which was presented to Judge Buffington and by 
him laid before the second conference. That conference authorized a copy of the 
report to be sent to the various district judges to invite their criticisms of the pro- 
posed changes. See George W. Carr, “ The Federal Judicial Council and the Move- 
ment for Better Bankruptcy Administration,” 7 J. Am. Jup. Soc. 180. At the 
suggestion of Chief Justice Taft, speaking on the report of the Committee on Pro- 
fessional Ethics and Grievances before the meeting of the American Bar Association 
in 1923, it was resolved that the Bar Association’s Committee on Practice in Bank- 
ruptcy Matters should confer with the committee of the Judicial Conference, the 
National Credit Men’s Association Committee and the committee of any other 
organization of like character upon the problem of reform in bankruptcy administra- 
tion. See 48 Am. Bar Assn. REP. 49-51. 
88 This conference was held in Philadelphia in January, 1924. For the report, 
see 49 Am. Bar Assn. REP. 461; 3 DOCKET, 2795. 
89 ro Am. Bar Assn. J. 875. 
267 U.S. 613 (1925). 
1o Am. Bar Assn. J. 875, 876. 
2 268 U.S. 709 (1925). 

Act of Feb. 26, 1926, § 1001 (b), 44 STAT. 9, 100. 

The Conference conceived it to be “ its duty to refrain from framing any rule 
that seems to declare any opinion in respect of the scope of the jurisdiction of the 
Circuit Courts of Appeals,’ and limited itself to prescribing rules “ wholly proce- 
dural” and “ not covered by the existing rules of the several circuits, or rules of 
practice prescribed by the Supreme Court.” 12 Am. Bar Assn. J. 687, 689; Rep. 
Atty. GEN. FoR 1926, 9. The Second, Third, Fourth and Sixth Circuits have al- 
ready adopted these rules. 
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bring cases to an issue and an absurd indulgence in the allowance 
of continuances, so characteristic of American litigation, made for 
an extravagant waste of judicial energies. The Conference, by a 
very simple device, proposed an end to these evil practices. Dis- 
trict judges were urged not to allow continuances on frivolous 
grounds,” and to strike from the docket cases which had not been 
pressed to issue after a year.*° Statistics giving the time history 
of federal litigation are as yet unknown,” but there can be no 
doubt that a vigorous adherence by district judges to the recom- 
mendations of the Conference will make justice tess leaden-footed 
in the federal courts. Even more important becomes the observ- 
ance of rules for the prompt dispatch of business in criminal 
cases; laxity in the disposition of criminal cases has subtle conse- 
quences on the moral sway of law over the community. The last 
Conference was especially emphatic in urging the district judges 
to exercise their powers for the dispatch of criminal business.” 





%5 This suggestion, made in 1923 and repeated in the following reports, pro- 
vided: “‘ Continuance to another term by agreement of counsel shall not be allowed. 
Other engagements of counsel should not be accepted as a ground for continuance. 
No continuance should be allowed except for good cause shown by affidavits, such as 
sickness of a party or unavoidable absence of an important witness.” 10 Am. Bar 
Assn. J. 875. 

96 “Tn any case which might have been brought to trial, in which no action has 
been taken by the parties for one year, it shall be the duty of the clerk to mail 
notice thereof to counsel of record and to the parties thereto, if their postoffice 
addresses are known, thirty days before the opening of the term of court following 
the first of January in each year. If such notice has been given and no action has 
been taken in the case in the meantime, an order of dismissal shall be entered as of 
course at the opening of such term of court.” Jbid. 

87 For examples of the kind of information that ought to be systematically ob- 
tained, see Arthur E. Sutherland, Jr., “ Federal Police Courts— A Comparative 
Study of the Criminal Business in the United States Court for the District of Massa- 
chusetts in 1913 and 1924,” 11 Mass. L. Quart., No. §, p. 43; Sam B. Warner, “ Pro- 
cedural Delay in California,” 8 Carr. L. REv. 369. 

8 The further suggestion was embodied that “ Criminal cases should be forced 
to trial within what the Court deems a reasonable time. To that end indictments 
and informations should be placed by the Clerk on the trial docket calendar or list 
at the term following issue joined, if trial can not be justly held at the term wherein 
plea is entered. Criminal cases are subject to the same control by the Court as are 
civil cases, and indictments and informations should be ordered for trial, and tried 
or dismissed for delay substantially as has been above recommended in respect of 
pending causes generally.” 12 Am. Bar Assn. J. 687; Rep. Atty. GEN. FoR 1926, 7. 
The Supreme Court of the United States has set an example in ordering the ad- 
vancement of criminal appeals on its docket and setting them for hearing at the 
earliest opportunity. See Orders of Dec. 6, U. S. Daily, Dec. 7, 1926, 
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The Conference has also addressed itself to the removal of . 
other familiar abuses in American criminal procedure. The fool- 
ish practice of long-drawn-out examination of jurors on the voir 
dire makes not only for a waste of precious time but for an atmos- 
phere of pettifoggery in which the healthy administration of crimi- 
nal justice cannot thrive.*® By suggesting the assumption by the 
trial court of a brief but searching inquiry, which ought to dis- 
close a man’s fitness for jury service, instead of leaving these pre- 
liminaries to serve as a Roman holiday for counsel, the Conference 
has led to a considerable saving of time and to the infusion of ap- 
propriate austerity in criminal trials.*°° Again, so ingrained had 
become the habit of granting bail after conviction that it was 
widely treated as almost an unwritten part of the Constitution. 
This practice has undoubtedly been a contributing factor in the de- 
bilitating delays of American criminal procedure.** The power 
to grant or deny bail after conviction rests within the discretion of 
federal judges. The Conference has urged that this discretion 
should be exercised “‘ to discourage review sought, not with hope of 
new trial, but on frivolous grounds merely for delay.”* Ca- 





99 See, e.g., STOREY, THE REFORM OF LEGAL PROCEDURE, 210. 

100 “ Examination of prospective jurors shall be by the judge alone. If counsel 
on either side desires that additional matter be inquired into, he shall state the 
matter to the judge, and the judge, if the matter is proper, shall conduct the ex- 
amination.” 10 AM. Bar Assn. J. 875. This recommendation of the Conference 
was specifically approved by the Circuit Court of Appeals for the Sixth Circuit in 
Kurczak v. United States, 14 F. (2d) 109 (6th Circ., 1926). See also Carroll v. 
United States, now pending before the Circuit Court of Appeals for the Second 
Circuit. 

101 The bearing of bail on the expedition of criminal appeals is illustrated by a 
comparison of Morse v. United States, 174 Fed. 539 (2nd Circ., 1909) with Walsh 
v. United States, 174 Fed. 615 (7th Circ., 1909). Both were cases arising out of mis- 
conduct in connection with the administration of national banks; both cases in- 
volved similar issues of fact and law. Morse was denied bail after conviction; 
Walsh was admitted to bail; the verdict in the Walsh case was reached on Jan. 18, 
1908, and the Circuit Court of Appeals did not finally dispose of the case on review 
until Dec. 3, 1909 (see record in Walsh v. United States, 215 U. S. 609 (1910)). 
Morse was found guilty on Nov. 5, 1908, and his conviction was sustained in the 
Circuit Court of Appeals on Oct. 11, 1909 (see record in Morse v. United States, 215 
U.S. 605 (1909)). In other words, nearly two years intervened between verdict and 
affirmance on appeal in the Walsh case and less than a year in the -Morse case. 

102 Rep. Atty. GEN. FoR 1925, 6. This standard was applied and interpreted 
by Mr. Justice Butler sitting as Circuit Justice in the Circuit Court of Appeals in 
United States v. Motlow, 10 F. (2d) 657 (7th Circ., 1926). For the prior practice, 
cf. Walsh v. United States, 174 Fed. 621 (7th Circ., 1909). 
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pricious difference in sentences for the same offense due to varying 
views of different judges is another familiar evil of American crimi- 
nal justice which has claimed the attention of the Conference. In- 
dividualization in punishment has been accepted as a guiding con- 
sideration of modern criminal science.*** But individualization 
resting upon the idiosyncracies of individual judges makes for a 
sporting theory of justice, and, by leaving the accused to jockey 
for trial before favoring judges, is destructive of the necessary con- 
fidence that reason guides the judicial judgment.’ Prohibition 
cases presented a field of glaring inequality in the imposition of 
sentences and the Conference has sought to secure some common 
standards of action.*°*° With one system of criminal law operating 
over so vast a territory as that administered by the federal courts, 
the effort to secure appropriate uniformity in criminal sentences is 
beset by serious factors of legitimate diversity. But alertness by 
an organ of national superintendence like the Conference will tend 
to check an undue exuberance of such diversities. 

The Conference has been alive to the abuses of prosecutors as 
well as those due to the dilatory tactics of accused. The misuses 
to which the conspiracy statute may be put by reckless or incom- 
petent prosecutors have been the occasion of criticism. The stat- 
ute has drag-net potentialities in allowing prosecutions of defend- 
ants at distant places *°° and subjecting them to all the hazards of 
the wide scope of admissible evidence peculiar to conspiracy cases. 
Moreover, conspiracy trials, because of the multiplicity of defend- 
ants and the range of the testimony, tend to be long drawn out, 
consuming weeks and even months of available court time. Other 
criminal business, let alone civil litigation, is bound to suffer. All 
these considerations have led the Conference to speak sharply 





103 See SALEILLES, THE INDIVIDUALIZATION OF PUNISHMENT, with introduction 
by Roscoe Pound. 

104 See CLEVELAND SuRVEY OF CRIMINAL JUSTICE, passim, particularly 308ff. 

105 The Attorney General, in reporting to the second conference, called attention 
to the want of uniformity of sentences in prohibition cases between different judges 
and different districts. The conference resolved to submit a series of questions 
upon the subject, together with questions as to the performance by United States 
commissioners of .their duties under the prohibition act, to the Attorney General 
and send copies of his replies to the various district judges. See C. S. Potts, supra, 
2 Tex. L. Rev. at 460. 

106 See, e.g., Hyde v. United States, 225 U.S. 347 (1912), and Brown v. Elliott, 
225 U. S. 392 (1012), particularly the dissenting opinions of Mr. Justice Holmes. 
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against abuses of conspiracy charges. In a recommendation ad- 
dressed to the district judges “ with the request that they present 
it to the district attorneys,” it was urged “ that this form of in- 
dictment be hereafter not adopted hastily but only after a careful 
conclusion that the public interest so requires.” *°*’ The Confer- 
ence also suggested that it would consider the advisability of seek- 
ing legislative alteration of the conspiracy statute in order to 
prevent such use of the statute as permitted the transformation of 
a misdemeanor into a felony merely because joint action by the 
defendants involved concert of action.*®* 

The great increase in prosecutions for petty offenses in the fed- 
eral courts, for which prohibition is greatly but not exclusively 
responsible, has cast burdens upon federal courts that to no small 
degree transform their traditional place in our federal system.*° 
A transfer to them of fields of social control which heretofore have 
been in the keeping of the states not only involves important po- 
litical changes; it affects their capacity to deal adequately with 
those professional problems which have always been their special 
concern. The Conference has added its authority to the widely- 
felt conviction that, in some way or other, the district courts must 
be relieved of the mass of petty prosecutions which now come 
before them. Not only does this mean an inordinate drain of time 
on the elaborate machinery of jury trials; if unchanged, it is 
bound to exert considerable influence on the quality of future 
federal judges, for men of large scope and intellectual distinction 
— the kind of lawyers who alone ought to be put on the district 
courts — will refuse to be drawn into police court work. The 
Conference proposed that petty prosecutions should be brought, 
at least in the first instance, before United States commissioners 
with limited review by the district courts.*° This proposal, of 





107 Rep. Atty. GEN. FOR 1925, 5-6. 

108 J[bid. 

109 See Report of Special Committee on Congested Calendars, 1926 YEAR Boox 
OF ASSOCIATION OF THE Bar OF THE City or NEw York, 330. 

110 At the second conference, following the report of the Committee on Recom- 
mendations to District Judges of Changes in Local Procedure to Expedite Dis- 
position of Pending Cases and to Rid Dockets of Dead Litigation, the conference 
resolved: “ That the chairman of the committee be authorized to prepare a bill, for 
the approval of the council, upon the subject matter of the following recommenda- 
tions made by the committee: In prohibition and other misdemeanor cases, authorize 
the United States commissioners, in all cases in which the defendants do not file 
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course, involves the power of Congress under the Constitution to 
adopt summary procedure, in view of the safeguards for jury 
trial in Article III and Amendment VI.’ But one may confi- 
dently assert that the Constitution allows no small relief from the 
present situation, apart from the means for lessening prosecutions 
in the federal courts by a curtailment of federal jurisdiction.’* 

The Conference has been going along empirically, seeking to 
check the most glaring defects in judicial administration, propos- 
ing improvements which had behind them the experience of mod- 
ern practice of both English and American courts. But in almost 
every phase of its concerns, the Conference has been handicapped 
by the absence of authoritative judicial statistics: 


“ Everyone who has attempted to deal with the question of delays in 
the administration of justice has found his path obstructed by a mass of 
unintelligible statistics in respect to the exact condition of the dockets 
and the real business of the courts.” 17° 


Particularly important are adequate statistics *** in the adminis- 
tration of a judicial system spread over a continent, broken up 
into over a hundred districts and nine circuits. Only by a thor- 
ough system of judicial statistics will the executive direction of 
the judiciary have a dependable basis for the mobile use of its 
personnel, and Congress secure disinterested data on which to 
determine the extent to which the “ judicial power” of the Con- 
stitution may wisely be employed and effectively distributed. The 





written demands for jury trial, to take and file written pleas of guilty and to hear 
the evidence on pleas of not guilty and to file in court their reports of the cases and 
their recommendations of what judgment should be entered. That the conference 
now express its opinion that such a bill as is referred to in the preceding paragraph 
would be expedient, provided the machinery proposed is within constitutional 
limits.” See C.S. Potts, supra, 2 Tex. L. Rev. 461. The following conferences dis- 
close no further action taken along these lines. 

111 See Felix Frankfurter and Thomas G. Corcoran, “ Petty Federal Offenses 
and the Constitutional Guaranty of Trial by Jury,” 39 Harv. L. REv. 917. 

112 See ibid.; and Charles Warren, “Federal Criminal Laws and the State 
Courts,” 38 Harv. L. Rev. 545. 

118 Report of the Fifth Conference, 12 Am. Bar Assn. J. 687, 688; Rep. Atty. 
GEN. FOR 1926, 5, 7. 

114 Of existing judicial statistics, the Conference said: “ The statistics as they 
are now rendered need investigation and analysis to distinguish between real cases 
which should be tried, and those which merely lumber the docket and should be 
dismissed.” Jbid, See also note 6, supra. 
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last Conference, therefore, appointed a committee of two of its 
members, Judge Hough and Judge Denison, to devise a plan for 
the improvement of judicial statistics concerning the United 
States courts.”° 

Doubtless the excellent system of judicial statistics for England 
and Wales which, ever since 1859, has rendered an annual ac- 
counting of the work of their courts **° will furnish some aid to the 
committee ofthe Conference in planning a system for the United 
States courts. But, of course, the problems presented by a federal 
system of judicature are also for the statistician different from 
those presented by a unitary country. A great mass of the infor- 
mation contained in the English reports, which sheds light upon the 
social life of England, can be looked for only in adequate systems 
of judicial statistics for the separate states. Federal judicial sta- 
tistics can furnish us only a knowledge of the limited volume of 
private litigation with which the federal courts have been en- 
trusted as well as of the prosecutions of federal offenses. But this 
knowledge in its appropriate details is indispensable. We ought 
to know how the different districts and different judges dispose of 
their business, the demands of different classes of litigation upon 
court. time, the expedition or delay in adjudications, the part 





115 “Tf the result of what the Conference is able to do in this matter is en- 
couraging, it may well lead to a recommendation for the establishment, perhaps 
under the auspices ofthe Conference, of a small bureau of judicial statistics, en- 
gaged duting the whole year in ascertaining the exact facts.” 12 Am. Bar Assn. J. 
687, 688. 

116 Section 14 of the Police Counties & Boroughs Act of July 21, 1856, 19 & 20 
Vicr., c. §9, required the justices of every county and watch committee of every 
borough to transmit to the Principal Secretary of State an annual statement of 
crimes committed within their jurisdiction, and required that a classified abstract of 
these reports be annually laid before Parliament. The first report of criminal statis- 
tics was thus issued in 1856. A bill for more complete returns was introduced during 
the same year by Lord Brougham but failed of passage. In 1857 action was taken 
by the Home Secretary looking forward to collecting civil statistics and in 1859 com- 
plete returns from all courts were purported to be rendered. Following the Police 
Returns Act, 1892, 55 & 56 Vicr., c. 38, a revision in the collection of statistics was 
introduced. Since then exhaustive annual reports on both civil and judicial statis- 
tics have been rendered. See for illuminating reports on the English system the 
Criminal Statistics Report for 1893 and Civil Statistics Report for 1894. Massachu- 
setts has devised a system of criminal court statistics which has been in existence for 
over thirty years. See Annual Reports of Mass. Commissioner of Correction. See 
also 1899 INp. Acts, c. 227; 1919 ibid., c. 181; 1923 Wis. STAT. 68, 13; 1924 Iowa 
Cope, §§ 3808, 3811; 1910 Onto Cope, §$§ 173, 174; 1895 Wasu. Laws, c. 85. 
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played by jury trials, the administration of extraordinary reme- 
dies, the relation between federal courts and state courts, and the 
work of the federal courts in regard to litigation involving no pe- 
culiar federal questions. Similarly, appropriate annual statistics 
of the circuit courts of appeals — now happily free from arrears 
— will give us an authoritative knowledge of courts which, since 
the Act of 1925,’"* are in so large a measure ultimate courts of 
appeal. Such an adequate system of judicial statistics, improved 
and amplified by experience, will, through the critical interpreta- 
tion of the figures,’** steadily make for a more vigorous and sci- 
entific approach to the problems of the administration of justice. 


Felix Frankfurter. 
James M. Landis. 


Harvarp Law ScHOoot. 


(To be continued) 





117 Act of Feb. 13, 1925, 43 STAT. 936. 

118 “ The statistical method of dealing with social problems often cannot be re- 
lied on as mathematical demonstration leading to specific conclusions, but it may 
be used to indicate tendencies, to mark out the boundaries of a problem and to 
point out the direction which should be given to a particular investigation of a non- 
statistical character.” Harlan F. Stone, reviewing CRIMINAL JUSTICE IN CLEVE- 
LAND, 35 Harv. L. REv. 967, 968. 
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THE SUPREME CouRT ON ADMINISTRATIVE CONSTRUCTION AS A GUIDE 
IN THE INTERPRETATION OF STATUTES. — It is very frequently the case 
that before a Congressional statute has been brought to the Supreme 
Court for interpretation, the officers charged with its administration have 
placed a certain construction upon it. To what extent is the executive 
practice taken into account in the decision? This question seems best 
answerable from the holdings and in the language of the Supreme Court 
itself. Two classes of cases have to be distinguished. In the first, there 
has been simply an executive ruling; in the second, after such a ruling 
there has been a substantial reénactment of the original law, and it is 
with the construction of the reénactment that the Court is faced. 

At first blush, it would appear that mere administrative construction 
of a statute without more would not influence the Court. It is for the 
judiciary, not the administrative, to interpret the law. The Court is 
searching for the legislative intendment, for the foresight of the legis- 
lators rather than the hindsight of officials. But a search for the sub- 
jective intent of Congress would be successful only if the Court could 
delve into the inner thoughts of the members who passed the bill, and 
even then only if those thoughts were in accord. The Court has wisely 
cast aside such impossible conceptualism in favor of methods of finding 
the objective intent. As one means toward the latter end, it decided as 
early as 1827, in Edward’s Lessee v. Darby,’ that the interpretation of 





1 32 Wheat. 206, 210 (U.S. 1827). “In the construction of a doubtful and 
ambiguous law, the contemporaneous construction of those who were called upon to 
act under the law, and were appointed to carry its provisions into effect, is entitled 
to very great respect,” per Trimble, J. 
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the executive officers called upon to carry a law into effect “ is entitled 
to very great respect.” This decision has in general been followed 
wherever the statute is ambiguous and the administrative construction 
has been uniform and long-continued.” 

Nor has the Court failed to bring forward convincing arguments for 
its acceptance of the executive interpretation. If the legislature does not 
interfere with the administrative conduct, it is argued, there has been an 
implied recognition that the latter expresses the Congressional meaning.* 
The Court cannot reason im vacuo as to the meaning of practical words 
intended to govern practical affairs, and therefore accepts the guidance 
of “ able men and masters of the subject.” * Members of the adminis- 
trative are not infrequently draftsmen of the laws they are afterwards 
called upon to enforce, and therefore the legislature must have intended 
to accept their interpretation in passing the law.® Since the layman who 
has to act under an ambiguous law will seek and rely upon undisturbed 
rulings as to the meaning of that law and will govern his affairs accord- 
ingly, the Court will be reluctant indeed to defeat the reasonable expecta- 
tion of the general public by repudiating the construction upon which 
they have been acting.® 

The Court has, however, found cases where exceptions must be made. 
Rulings of a department cannot be followed where they are not uni- 
form; * where the statute is in the opinion of the Court clear and free 
from ambiguity, so that the administrative construction would substan- 
tially alter the law; * where though the statute is somewhat doubtful, the 
rulings appear to the Court as unreasonable; ® or where the statute is in 





“The construction of these statutes is that given to them in their practical ad- 
ministration by the Treasury Department ever since their enactment. This, though 
not controlling, is not without weight, and is entitled to respectful consideration.” 
Swayne, J., in Smythe v. Fiske, 23 Wall. 374, 382 (U. S. 1874). United States v. 
Philbrick, 120 U. S. §2, 59 (1886), accord. 

2 “ While, therefore, the question [at issue] is by no means free from doubt, we 
are not inclined to interfere at this late date with a rule which has been acted upon 
by ... the executive for so long a time.” Waite, J., in United States v. Pugh, 99 
U. S. 265, 269 (1878). 

“This contemporaneous and uniform interpretation is entitled to weight in the 
construction of the law, and in a case of doubt ought to turn the scale.” Woods, J., 
in Brown v. United States, 113 U. S. 568, 570 (1884). 

3“. |. as Congress had not interfered with such construction by the Secretary 
of the Treasury while the act was in force, the construction adopted had become the 
one which must govern all distribution under the act.” Blatchford, J., in Hahn v. 
United States, 107 U.S. 402, 406 (1882). 

4 United States v. Moore, 95 U. S. 760, 763 (1877), per Swayne, J. 

5 This is noted in United States v. Moore, supra note 4, at 763. 

6 “ But when there has been a long acquiescence in a regulation, and by it rights 
of parties for many years have been determined and adjusted, it is not to be disre- 
garded without the most cogent and persuasive reasons.” Field, J., in Robertson v. 
Downing, 127 U. S. 607, 613 (1887). 

“« , . the surety had a right to rely on that interpretation in giving the bond.” 
Blatchford, J., in United States v. Hill, 120 U. S. 169, 182 (1886). 

7 United States v. Healey, 160 U. S. 136 (1895). 

8“. |. but where a statute, as in this case, is clear and free from all ambiguity, 
we think the letter of it is not to be disregarded in favor of a mere presumption as 
to what is termed the policy of the government, even though it may be the settled 
practice of the department.” Lamar, J., in St. Paul, Minn., & Man. R. R. v. Phelps, 
137 U.S. 528, 536 (1890). 

® “ Still, however, if it [the administrative construction] is not in conformity to 
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terms applicable to certain situations and the administrative has set itself 
up as a legislator to supply omissions and defects in the law by applying 
it elsewhere.’° 

Where the Court is asked to interpret a statute which has reénacted 
in substantially similar form an earlier law that had been the subject of 
administrative construction, a different problem is presented. If it can 
be shown that Congress at the second passage was aware of the execu- 
tive action, then it is fair to say that Congress silently approved and 
impliedly incorporated the construction as an integral part of the new 
statute." Congressional knowledge of the departmental rulings can be 
shown in the records of the debates in committee or on the floor of the 
house, or it may be presumed if the ruling was of long standing and 
general knowledge.’* Given such an implied incorporation, its accept- 
ance by the Court becomes mandatory. The executive interpretation is 
no longer mere evidence of legislative intent to be accepted in lieu of bet- 
ter evidence if the Court considers it reasonable. By reénactment, the 
legislature has accepted the construction as its own. In such situations, 
therefore, the Supreme Court has held that the interpretation is not 
merely “ entitled to great respect,” but controlling.** 

Even here we must note a probable exception, illustrated by a recent 
case.1* Where the statute originally and in its reénactment is unambig- 





the true intendment and provisions of the law, it cannot be permitted to conclude 
the judgment of a court of justice.” Story, J., in United States v. Dickson, 15 Pet. 
141,161 (U.S. 1841). ' 

10 “ Transportation Act 1920 evinces, in many provisions, the intention of Con- 
gress to place upon the Commission the administrative duty of preventing interrup- 
tions in traffic. But there is no general grant of emergency power to that end; and 
the detail in which the subjects of such power have been specified precludes its ex- 
tension to other subjects by implication.” Brandeis, J., in Peoria & Pekin Ry. v. 
United States, 263 U.S. 528, 534 (1923). 

11 “ And we have decided that the reénactment by Congress, without change, of 
a statute which had previously received long continued executive construction, is an 
adoption by Congress of such construction.” McKenna, J., in United States v. 
Cerecedo Hermanos y Compafiia, 209 U. S. 337, 339 (1907). Two Justices con- 
curred in the result of this case solely because of the prior administrative construc- 
tion. 

12 “ The reénacting of the drawback provision four times without substantial 
change, while this method of determining what should be paid under it was being 
constantly employed, amounts to an implied legislative recognition and approval of 
the executive construction of the statute; for Congress is presumed to have legislated 
with knowledge of such an established usage of an executive department of the gov- 
ernment.” Clarke, J., in National Lead Co. v. United States, 252 U. S. 140, 146 
(1920). 

“Congress must be presumed to have legislated under this known state of the 
laws and usage of the Treasury Department.” Story, J., in United States v. Bailey, 
9 Pet. 238, 256 (U. S. 1835). 

13 “| | the Attorney General construed the proviso . . . and this construction 
having been followed by the executive officers charged with the administration of 
the law, Congress adopted the construction by the enactment of Section 33 [which 
reénacted the section construed] of the act of 1897.” McKenna, J., in United States 
v. Falk & Brother, 204 U.S. 143, 149 (1906). 

14 “But the construction was neither uniform, general, nor long-continued; 
neither is the statute ambiguous.” Brandeis, J., in Iselin v. United States, 270 U. S. 
245, 251 (1926). In this case, the Revenue Act of 1918, 40 STAT. 1057, 1120-21 
(1919), U. S. Comp. Stat. (Supp. 1919) § 6309%a, imposed a 50% tax upon tickets of 
admission sold at more than fifty cents advance over the established prices for 
which they could be obtained at the ticket offices. The petitioner was taxed upon 
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uous and specific, it has been held that an administrative construction 
which alters its scope will not be regarded as having been incorporated. 
It seems contrary to our technique of statutory construction to suppose 
that the legislature meant anything but what it said in plain terms; 
although a strong contrary argument could be made where there is proof, 
say from the legislative proceedings, that the inconsistent rulings were in 
fact approved of by those reénacting the bill. Moreover, the strongest 
reasons of policy preclude a means of construction which would prevent 
a layman from relying upon the plain text of a law. 

With two situations of much theoretical interest and likely some day 
to arise, the Court has not yet dealt. It has not determined whether a 
series of rulings which have been followed by a reénactment of the law, 
they not being so widely known that Congress could be presumed to have 
incorporated them, might not yet be found to be sufficiently known and 
acted upon to fall within the first of the categories considered above. 
More important, the Court has never had to face the problem of what 
effect ought be given to an administrative interpretation which would 
render unconstitutional a reénacted law that could be sustained under a 
different view of its meaning. This latter situation would bring the 
principles discussed in this note into sharp conflict with the Court’s 
vigorously professed desire to adopt wherever possible an interpretation 
which makes for constitutionality. 





RIGHTS AND LIABILITIES OF AN INFANT PARTNER. — An infant’s con- 
tract of partnership is merely voidable,’ and until it is avoided by the 
infant, he has the same legal position as an adult partner.? But, even 
during his minority,* the infant has alternative powers to repudiate 
personal liability upon the contracts of the firm without disaffirming 
the contract of partnership itself,* or to disaffirm completely.® Disaf- 





the letting of a parterre box which was reserved to her as a stockholder in 
the Metropolitan Opera House, such parterre boxes not being on sale at the 
Opera House ticket office. The government relied upon a ruling of the Commis- 
sioner of Internal Revenue that such a transaction was taxable, which had been 
sustained by the Attorney General and had been followed by two successive sub- 
stantial reénactments cf the provision. 42 Stat. 227 (1921), U. S. Comp. Strat. 
(Supp. 1923) § 6300%a; 43 Stat. 253 (1924), U. S. Comp. Star. (Supp. 1925) 
§ 630903d. Judgment by the Court of Claims dismissing a petition to recover the 
amount, reversed. 

1 Dunton v. Brown, 31 Mich. 182 (1875). See Jennings v. Wm. A. Stannus & 
Son, ror Fed. 347, 349 (C. C. A. oth, 1911) ; Continental Nat. Bank v. Strauss, 137 
N. Y. 148, 152, 32 N. E. 1066, 1067 (1893) ; Penn v. Whitehead, 17 Gratt. 503, 521 
(Va. 1867) ; MEcHEM, PARTNERSHIP (2d ed. 1920) § 49. 

2 Parker v. Oakley, 57 S. W. 426 (Tenn. Ch. 1900) ; BurpicK, PARTNERSHIP (3d 
. 1917) 95; MecuHemM, loc. cit. supra note 1; 1 WiLListon, ConTRACTS (1920) 

229. 

8 Folds v. Allardt, 35 Minn. 488, 29 N. W. 201 (1886). See Adams v. Beall, 67 
Md. 53, 59, 8 Atl. 664, 666 (1887) ; Burpicx, loc. cit. supra note 2; 1 WILLISTON, 
op. cit. supra note 2, § 235. Contra: Dunton v. Brown, supra note 1. 

* Mehlhop v. Rae, 90 Iowa, 30, 57 N. W. 650 (1804). And see cases cited infra 
note 21. 

5 Vinsen v. Lockhard & Ireland, 7 Bush, 458 (Ky. 1870) ; James v. Alford, 15 
La. Ann. 506 (1860) ; Mason v. Wright, 13 Met. 306 (Mass. 1847) ; Folds v. Allardt, 
supra note 3. 
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firmance of an obligation by the infant does not affect the liability of 
adult co-partners.® Since, however, an infant is liable for his own torts,’ 
there seems no reason in policy why he should be able to escape liability 
for the torts * of his co-partner even by disaffirming the contract of part- 
nership,’ for the agency of the co-partner depends not upon the contract 
of partnership, but upon the fact of appointment.’® Of course the infant 
partner may, after attaining his majority, ratify the contract of partner- 
ship. By so doing he becomes bound upon firm contracts made during 
his infancy by the adult partner, though he did not know of their exist- 
ence at the time of ratification,’ for personal liability upon all the con- 
tracts of the firm is one of the incidents of a valid contract of part- 
nership. Any manifestation of an intention to regard the contract as 
binding is sufficient for ratification,’ mere continuance in the partnership 
being evidence thereof.'* And, although the infant has upon his major- 
ity ceased to act as partner, he may become liable as ostensible partner 
upon contracts made thereafter if there has been no notice of the termi- 
nation of the partnership.** 

Whether or not the infant disaffirms the contract of partnership itself, 
it seems that he can be denied the privilege of avoiding executed trans- 
fers by the firm *° only by the bold step of holding that the commercial 
interests involved justify in this instance a departure *° from the general 
principles governing the disaffirmance by an infant of his executed trans- 
actions.‘7 In jurisdictions having statutes such as Section 24 of the 





6 See Sadler v. Robinson’s Heirs, 2 Stew. 520, 525 (Ala. 1830); Latrobe v. 
Dietrich, 114 Md. 8, 22, 78 Atl. 983, 989 (1910); PARSONS, PARTNERSHIP (4th ed. 
_ 1893) §§ 17, 18. 

7 Bullock v. Babcock, 3 Wend. 391 (N. Y. 1828); Cutts v. Hussey, 15 Me. 237 
(1839) ; 1 ScHOULER, Domestic RELATIONS (6th ed. 1921) 1204. " 

8 Under this view the liability of an infant partner upon the warranties of the 
firm would depend upon whether the gist of the action were regarded as contractual 
or delictual. See 1 WiLListon, SALES (2d ed. 1924) § 27. 

9 See contra: LINDLEY, PARTNERSHIP (oth ed. 1924) 97. 

10 Upon the opposite theory that agency rests upon the contract, which an infant 
can disaffirm, it has been held that an infant principal is not responsible for 
the torts of his agent. Burns v. Smith, 29 Ind. App. 181, 64 N. E. 94 (1902); 
Covault v. Nevitt, 157 Wis. 113, 146 N. W. 1115, 51 L. R. A. (N. S.) 1092 (1914); 
1 Coorey, Torts (3d ed. 1906) 188. 

11 Miller v. Sims, 2 Hill, 479 (S. C. 1834); 1 SCHOULER, op. cit. supra note 7, 
at 1181. Contra: Crabtree v. May, 1 B. Mon. 289 (Ky. 1841); Tobey v. Wood, 
123 Mass. 88 (1877). 

12 See 1 WILLISTON, OP. cit. supra note 2, § 239. 

13 Miller v. Sims, supra note 11; Salinas v. Bennett, 33 S. C. 285, 11 S. E. 968 
(1890). See Crabtree v. May, supra note 11, at 289. 

14 Goode v. Harrison, 5 B. & Ald. 147 (Q. B. 1821). 

15 Several cases do reach this result. Latrobe v. Dietrich, 114 Md. 8, 78 Atl. 983 
(1910) ; Holmes v. Blogg, 8 Taunt. 508 (C. P. 1818). See Sadler v. Robinson’s 
Heirs, supra note 6, at 525. Contra: Kerr v. Bell, 44 Mo. 120 (1869); Smith v. 
Eisenlord, 2 Phila. 353 (Pa. C. P. 1857). 

16 For an infant co-owner, not a partner, who conveys jointly with his co- 
tenant, may disaffirm such conveyance as to a moiety. Chandler v. Simmons, 97 
Mass. 508 (1867); Walsh v. Young, 110 Mass. 396 (1872); French v. McAndrew, 
61 Miss. 187 (1883). See also cases cited in note 20 infra. 

17 This difficulty is not generally encountered in the case of an infant owning a 
share in a joint stock association, for the title to the property of such an association 
is generally vested in a trustee for the benefit of the shareholders. The infant as 
cestui would have no right to avoid an authorized conveyance by the trustee. But 
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Uniform Sales Act,'* protection might be given a purchaser of chattels 
having no knowledge of the infancy of a partner, by applying the entity 
technique to the extent of holding that since the title of the firm had not 
been avoided at the time of the sale, the buyer secured an unimpeach- 
able title to the goods. Possibly the same result might be achieved in 
favor of the purchaser of negotiable paper held by the firm.’® In ac- 
cordance with the above general principles,”° the infant may, upon dis- 
affirmance of the contract of partnership, recover from his adult partner 
the amount of his contribution to the capital of the firm,” deduction 
being made for amounts withdrawn,”* although such sum is in excess of 
the amount to which the infant would be entitled upon the dissolution of 
the firm. 

That the rights of firm creditors in the partnership assets, including 
the contribution of the infant partner, are not prejudiced by the infant’s 
disaffirmance of personal liability upon firm obligations, where the con- 
tract of partnership itself is not disaffirmed, is well settled.2* Upon the 
aggregate theory of partnership, since the contract of partnership is still 
in force, the adult partner’s “ equity ” to have the infant’s share of the 
firm assets applied to the payment of firm debts persists, and through 
this the creditors may reach the assets of the firm. Upon the entity 
theory, a similar result is clear, for the property is regarded as that of 
the partnership and continues to be liable for firm debts. But where 
both partners are infants and both disaffirm personal liability upon firm 
obligations, it is difficult to sustain the right of the firm creditors to 
reach the firm assets except upon the entity theory, for no judgment can 
be rendered against either partner.** 

Should the infant disaffirm the contract of partnership itself, the credi- 
tors have no right to object to the return of his contribution if the assets 
of the firm would still be sufficient to pay the firm debts. Where the 





it would seem that where the infant has conveyed the property to the association, 
taking shares in exchange, he would, with respect to his right of disaffirmance, 
stand upon the same footing as an infant transferor who is not a partner. 

18 See 1 WiLLisTON, SALEs (2d ed. 1924) § 348. 

19 See BRANNAN, NEGOTIABLE INSTRUMENTS LAw (Chafee’s ed., 1926) 179. 

20 Ordinarily, an infant may upon avoidance of his executed contracts recover 
the consideration paid by him. Simpson v. Prudential Ins. Co., 184 Mass. 348, 68 
N. E. 673 (1903); Ruchizkey v. De Haven, 97 Pa. St. 202 (1881) ; McGuckian v. 
Carpenter, 43 R. I. 94, 110 Atl. 402 (1920). Contra: Steinberg v. Scala (Leeds), 
Ltd., [1923] 2 Ch. 452. Minority rules are represented by Johnson v. Northwestern, 
etc. Ins. Co., 56 Minn. 365, 57 N. W. 934 (1894); Rice v. Butler, 160 N. Y. 578, 
55 N. E. 275 (1809). See 1 WILLISTON, op. cit. supra note 2, § 238; (1924) 24 CoL. 
L. Rev. 206; (1924) 72 U. Pa. L. REv. 195. 

21 Thomas v. Banks, 224 Mich. 488, 195 N. W. 94 (1923); Sparman v. Keim, 
83 N. Y. 245 (1880) ; Kuipers v. Thome, 182 Ill. App. 28 (1913) ; Lyghtel v. Collins, 
11 Ohio Dec. Repr. 161 (Ohio App. 1891). See (1923) 33 YALE L. J. 558. Contra: 
Adams v. Beall, supra note 3; Page v. Morse, 128 Mass. 99 (1880). But the infant 
partner cannot, upon disaffirmance of the partnership contract, recover for services 
rendered to the firm. Page v. Morse, supra; Lyghtel v. Collins, supra. 

22 Receipts from the firm during the continuance of the partnership must be de- 
ducted. Thomas v. Banks, Sparman v. Keim, Lyghtel v. Collins, supra note 21. 

23 Shirk v. Schultz, 113 Ind. 571, 15 N. E. 12 (1888); Conary v. Sawyer, 92 
Me. 463, 43 Atl. 27 (1809) ; Gay v. Johnson, 32 N. H. 167 (1855) ; Whittemore v. 
Elliott, 7 Hun, 518 (N. Y. 1876) ; Elm City Lumber Co. v. Haupt, 50 Pa. Super. Ct. 
489 (1912). See Hill v. Bell, 111 Mo. 35, 45, 19 S. W. 959, 961 (1892). 

24 Cf. In re A. and M., [1926] 1 Ch. 274. 
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partnership is insolvent or would be so rendered by the return of the in- 
fant’s contribution, theoretical difficulties are encountered in reaching 
what seems the desirable result, protection of the creditors. Even under 
the entity theory, the infant might well urge that the obligations of the 
entity are reduced to obligations of the adult partner by avoidance of 
the contract which gave rise to the entity. Appeal to the law of corpo- 
rations is of no assistance either way, for it has not yet been decided 
whether an infant stockholder can upon rescission of his subscription 
recover from an insolvent corporation *° the amount paid for its corpo- 
rate stock.2® On the aggregate view there is the still stronger argument 
that the adult partner’s “ equity ” has been destroyed by the disaffirm- 
ance of the contract upon which it is based. Yet recovery would prob- 
ably be denied the infant in this situation.2” So strong is the modern 
desire for commercial stability that it tends to triumph over the pro- 
tection of those not sui juris, at least to the extent of preventing them 
from unsettling transactions at the expense of persons not dealing im- 
mediately with them.”* Nor is the limitation of the infant’s power of 
disaffirmance for reasons of policy *® without precedent.*° The same 
policy, it will be observed, does not exist where the rights of firm credi- 
tors are not involved.*! If the adult partner is amply solvent, although 





25 But, where the corporation is not insolvent, an infant may, upon disaffirm- 
ance of a contract for the purchase of corporate stock, recover the full amount paid. 
Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 N. E. 796 (1909). No allowance is 
made for intervening diminution in the capital of the corporation. Godfrey v. 
Mutual Fin. Corp., 242 Mass. 197, 136 N. E. 178 (1922); (1923) 23 Cox. L. Rev. 
Ig. 
26 There is, however, strong authority to the effect that the right of a defrauded 
subscriber to rescind his stock subscription is terminated by the insolvency of the 
corporation. Scott v. Deweese, 181 U. S. 202 (1901) ; Howard v. Turner, 155 Pa. 
St. 349, 26 Atl. 753 (1893) ; 1 Coox, Corporations (8th ed. 1923) § 164. 

27 It has been held that an infant partner cannot prove for the amount of his 
contribution in the bankruptcy of the firm. In re W. J. Floyd & Co., 156 Fed. 206 
(E. D. N. C. 1907); Ex parte Taylor, 8 De G. M. & G. 254 (Ch. 1856). It would 
seem, a fortiori, that he could not recover in full. And in certain other situations, 
the firm creditors have been accorded a measure of protection not easily explainable 
upon the aggregate theory of partnership. Cf. Keith v. Fink, 47 Ill. 272 (1868) ; 
Cron v. Cron’s Estate, 56 Mich. 8, 22 N. W. 94 (1885); Ex parte Mayou, 4 De 
G. J. & S. 664 (Ch. 1865). 

28 This commercial interest has received partial legislative recognition in the 
Uniform Sales Act. See Brannan, loc. cit. supra note 19; 1 WiL.isTon, loc. cit. 
supra note 18. As is implied in the text, this argument is stronger on the entity 
theory, where the “ firm ” is interposed between the creditors and the partners. 

29 The suggested explanation “that the contract of partnership creates a status, 
so far as the capital actually embarked in the business is concerned, from which the 
infant cannot escape,” seems merely a statement of the result, which is reached on 
grounds of policy. See 1 WiLisTon, loc. cit supra note 2. 

30 A similar limitation is imposed upon the infant’s right of disaffirmance in the 
case of his contracts of marriage. Green v. Green, 77 Fla. ro1, 80 So. 739 (1919) ; 
2 SCHOULER, op. cit. supra note 7, at 1381. 

31 Even if it is held that the infant can recover his contribution, the firm credi- 
tors should still be entitled to a preference as to the remaining firm assets. There 
is no force in the argument that since the partnership has been terminated, the firm 
creditors become simply individual creditors of the adult partner. The partnership 
has existed, and the status of the creditors has become fixed. This is especially clear 
in jurisdictions holding that where there is not even an actual but merely ostensible 
partnership, creditors of the supposed firm are as to its supposed assets to be pre- 
ferred to the individual creditors of the supposed partner who is in fact the sole 
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the firm assets are insufficient to pay the firm debts, it is clear that the 
considerations of policy are likewise less strong, for the firm creditors 
can recover from the adult partner. They should, however, be able to 
insist that the solvency of the adult partner be determined before the 
contribution of the infant is returned. 

Although an infant cannot be made subject to the bankruptcy laws 
with respect to obligations which he may disaffirm,*? a commission in 
bankruptcy may issue against the adult members of the firm,** and under 
the Federal Bankruptcy Act, against the firm itself, permitting the ad- 
ministration of the firm assets by a receiver.** But it has been held ina 
recent English case *° that the bankruptcy laws are not applicable to a 
partnership both members of which are infants. And it is probable that 
the same result would be reached under the Federal Bankruptcy Act, 
the provision for the issuance of a commission against the firm not being 
intended to effect a substantive change. 





SPECIFIC PERFORMANCE WITH COMPENSATION. — In 1674, the Chan- 
cellor was already decreeing specific performance with compensation for 
deficiency in the subject matter.1. The very multiplicity of reasons 
which have since been given to justify this practice betrays a certain 
feeling of uneasiness on the part of its apologists.? It seems more valu- 
able to find what theory is acted upon in modern cases than what 
theories are professed, and thus to define the doctrine in terms of its 
consequences. 


In those jurisdictions which limit damages for failure to convey land 
to the amount of the purchase price paid plus expenses,’ if the court de- 





owner thereof. Codville Georgeson Co. v. Smart, 15 Ont. L. R. 357 (1908); 
MECHEM, op. cit. supra note 1, § 459. Contra: Bixler v. Kresge, 169 Pa. St. 405, 32 
Atl. 414 (1895). 

32 In re Dunnigan, 95 Fed. 428 (D. Mass. 1899) ; Belton v. Hodges, 9 Bing. 365 
(C. P. 1832); 1 SCHOULER, op. cit. supra note 7, at 1178. See In re Duguid, 100 
Fed. 274, 276 (E. D. N. C. 1900) ; Lovell v. Beauchamp, [1894] A. C. 607, 611. 
The reason is that a later disaffirmance by the infant would render the proceedings 
nugatory. But an infant may be adjudged bankrupt as to obligations which he 
cannot disaffirm. Jn re Walrath, 175 Fed. 243 (N. D. N. Y. 1910) (a judgment 
against him for negligence) ; Jn re Brice, 93 Fed. 942 (S. D. Iowa, 1899) (statutory 
limitation upon right of disaffirmance). 

33 In re Dunnigan, supra note 32. 

34 In re Duguid, and Lovell v. Beauchamp, supra note 32; (1895) 8 Harv. L. 
REv. 361; Burpick, loc. cit. supra note 2. On bankruptcy of partnerships generally, 
see (1922) 5 Minn. L. REv. 309, 310; (1922) 22 Cor. L. REv. 348-51. 

35 In re A. and M., supra note 24. 

1 Cleaton v. Gower, Cas. t. Finch, 164 (Ch. 1674). Specific performance with 
compensation is a remedy unknown to the Roman law or most of its derivatives. 
See Fry, SpectFic PERFORMANCE oF Contracts (6th ed. 1921) § 6; HotaAnp, ELE- 
MENTS OF JURISPRUDENCE (13th ed. 1924) 327, 328. But it exists in the German 
law in even fuller measure than at common law, taking the form of forcing the 
vendor to hand over what he can give plus money compensation for the deficiency. 
See GERMAN Civiz Cope, §§ 243, 249-51, 280, 281, 290, 292, 989, 990; and see 
(1892) 8 L. Q. REv. 252. 

2 See (1912) 25 Harv. L. Rev. 731. 

3 Bain v. Fothergill, L. R. 7 H. L. 158 (1874); Ruggerio v. Leuchtenburg, 61 
Misc. 298, 113 N. Y. Supp. 615 (Sup. Ct. 1908). See 3 Sepcwicx, Damaces (oth 
ed, 1912) § 1004; 3 WILLISTON, ConTRACTS (1920) § 1399. 
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crees specific performance with compensation, it will usually abate only 
a part of the purchase price proportionate to the extent of the defect.* 
Such jurisdictions except from their general rule of damages cases where 
the vendor disqualified himself from performing the contract, and some- 
times also cases where he knew when contracting that he would not have 
power to convey.® These same jurisdictions, on like facts in equity, will 
base the abatement on the value of the bargain lost. The majority of 
American states always grant as damages the full value of the lost bar- 
gain, and the abatement in specific performance cases seemingly tends 
to correspond.’ This correlation is some indication that the courts pro- 
ceed on the very simple theory that they are, first, ordering the defend- 
ant to mitigate the consequences of his broken promise by performance 
of as much of it as he is able, and second, for the sake of complete relief, 
awarding the residual damages which would otherwise be recoverable at 
law.® 

A common statement is that the courts are imposing upon the parties 
a new contract for different subject matter from the original and at a 
different price — provided that these are not too different — out of some 
vague idea of fairness.° In some measure this is contradicted by the 
holdings that after the decree has been rendered, the original contract 
will be regarded as satisfied if an action at law is brought upon it.'° 
Moreover, even when the defect is so great that the new contract, if one 
there were, would be very different from the old, specific performance 





4 Powell v. Elliot, L. R. ro Ch. App. 424 (1875); Connor v. Potts, [1897] 1 
Ir. R. 534; McFarlane v. Dixon, 176 Wis. 652, 187 N. W. 671 (10922). See 
3 WILLISTON, op. cit. supra note 3, §§ 1390, 1436. But cf. Royal Bristol Permanent 
Building Soc. v. Bomash, 35 Ch. D. 390 (1887). 

5 Pumpelly v. Phelps, 40 N. Y. 59 (1869) ; Arentsen v. Moreland, 122 Wis. 167, 
99 N. W. 790, 65 L. R. A. 973 (1904). : 

6 Feldman v. Lisansky, 239 N. Y. 81, 145 N. E. 746 (1924). See McFarlane v. 
Dixon, supra note 4, at 657, 187 N. W. at 673. 

7 Pairs of cases which can be thus correlated are Phelan v. Tomlin, 164 Ala. 383, 
51 So. 382 (1910) and Milton Realty Co. v. Wilson, 214 Ala. 143, 107 So. 92 
(1926) ; Irwin v. Askew, 74 Ga. 581 (1885) and Phinizy v. Guernsey, 111 Ga. 346, 
36 S. E. 796, 50 L. R. A. 680 (1900) ; Roche v. Smith, 176 Mass. 595, 58 N. E. 152 
(1900) and Brookings v. Cooper, 152 N. E. 243 (Mass. 1926). 

8 See 3 WILLISTON, op. cit. supra note 3, § 1436; Townsend v. Blanchard, 117 
Towa, 36, 42, 90 N. W. 510, 521 (1902) ; McCreary v. Stallworth, 212 Ala. 238, 241, 
102 So. 52, 55 (1924); Brookings v. Cooper, supra note 7. Cf. Royal Bristol Per- 
manent Building Soc. v. Bomash, supra note 4, at 395-97. It is not contended that 
the suggestions in the text offer a historical explanation of the doctrine. It has been 
said that nothing more than broad equitable. principles, akin to the insistence on 
mutuality of performance, are needed to explain why the purchaser is not required 
to pay more than a commensurate part of the price in return for partial perform- 
ance. See Pomeroy, SPECIFIC PERFORMANCE OF Contracts (3d ed. 1926) § 436. 
But see ibid. § 439, n. 1. Yet this assumes that the vendor should be compelled to 
make part performance though the purchaser is unwilling to pay the full price 
— which is the very matter in dispute. 

® See Thomas v. Howell, 34 Ch. D. 166, 169 (1886) ; WATERMAN, SPECIFIC PER- 
FORMANCE OF CONTRACTS (1881) § 499. But see Townsend v. Blanchard, supra 
note 8, at 42, 90 N. W. at 521; Baker v. Puffer, 299 Ill. 486, 493, 132 N. E. 4209, 431 
(1921) ; Wheeler v. Gahan, 206 Ky. 366, 360, 371, 267 S. W. 227, 228, 229 (1924). 

10 McCreary v. Stallworth, supra note 8. And it has been held that the pur- 
chaser cannot have damages in addition to the abatement in price. Ontario Asphalt 
Block Co. v. Montreuil, 29 Ont, L. R. 534 (1913). Cf. Cleaton v. Gower, supra 
note I, 
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with compensation has been granted.1' Where, however, the existent 
subject matter is so small a part of the original that a suit for specific 
performance with compensation is really little more than a suit for dam- 
ages, equity sees no reason to take cognizance of the matter.!2 This is 
equally true where the land is very inferior in kind.* In fact, equity 
grows increasingly hesitant to grant relief the further the nature of the 
defect departs from absence of a quantum of the subject matter.’* This 
distinction between quantity and other types of defect seems to bear out 
what has been said above: in cases involving quantity, more than any- 
where else, the court regards itself as ordering the defendant to render 
part performance, rather than forcing him to give something different 
in partial substitution.*° When the defect consists in something other 
than quantity or quality of the res, the hesitancy hardens into refusal." 





11 Notable instances are Moore v. Gariglietti, 228 Ill. 143, 81 N. E. 826 (1907) 
(two-fifths) ; Marshall v. Caldwell, 41 Cal. 611 (1871), and McCray v. Buttell, 149 
Minn. 487, 184 N. W. 191 (1921) (one-half); Barnes v. Wood, L. R. 8 Eq. 424 
(1869), Ontario Asphalt Block Co. v. Montreuil, supra note 10, and Triplett v. 
Ivins, 93 N. J. Eq. 202, 112 Atl. 509 (1920), aff'd, 115 Atl. 927 (1921) (life estate 
instead of fee); Barker v. Cox, 4 Ch. D. 464 (1876) (reversion after life estate in- 
stead of fee); Hunt v. Smith, 139 IIl. 206, 28 N. E. 809 (1891) (heavy mortgage 
lien) ; Cashman v. Bean, 226 Mass. 198, 115 N. E. 574 (1917) (other incumbrances). 

Brookings v. Cooper, supra note 7, represents the inchoate dower cases. For 
treatments of this problem, see Horack, Specific Performance and Dower Rights 
(1926) 11 Iowa L. REv. 97; (1908) 8 Cor. L. Rev. 309; (1909) 7 Micu. L. Rev. 
333; (1912) 25 Harv. L. Rev. 731; (1915) 28 ibid. 717; (1921) 30 Yate L. J. 
523; (1922) 35 Harv. L. Rev. 888; (1924) 9 Corn. L. Q. 470; (1894) 24 L. R.A. 
765; (1907) 10 L. R. A. (N. 8S.) 121; (1912) 38 ibid. 1196; L. R. A. 1917F, 508; 
(1925) 34 A. L. R. 1016. 

12 Wheatley v. Slade, 4 Sim. 126 (Ch. 1830); Chicago, etc. Ry. v. Durant, 44 
Minn. 361, 46 N. W. 676 (1890) ; Rabinowitz v. Rooney, 97 N. J. Eq. 49, 128 Atl. 
882 (1925). See WATERMAN, Op. cit. supra note 9, § 206. But see Horrocks v. 
Rigby, 9 Ch. D. 180 (1878). 

13 Wheeler v. Gahan, supra note 9; Hawkes v. Kehoe, 193 Mass. 410, 79 N. E. 
766, 10 L. R. A. (N. Ss.) 125 (1907). 

14 See Schmidt v. Greenwood, 32 N. Z. L. R. 241, 265 (1912) (deficiency in 
number of acres under grass). Relief was refused when a restrictive ordinance 
represented by the vendor not to apply to the land in question did in fact apply. 
Millman v. Swan, 141 Va. 312, 127 S. E. 166 (1925). 

This last case is interesting also as showing that specific performance is frequently 
given with compensation for a misrepresentation, although an innocent misrepre- 
sentation is no ground for an action at law for deceit. Derry v. Peek, 14 App. Cas. 
337 (1889). Yet a material though innocent misrepresentation by the vendor is a 
good defense to a vendor’s action for specific performance. See Pomeroy, of. cit. 
supra note 8, §§ 215, 217. The purchaser may rescind or have compensation as he 
chooses. Whittemore v. Whittemore, L. R. 8 Eq. 603 (1869); Leyland v. Illing- 
worth, 2 De G. F. & J. 248 (Ch. 1860). And some courts have allowed the pur- 
chaser compensation for innocent misrepresentation outside the contract. Eppstein v. 
Kuhn, 225 Ill. 115, 80 N. E. 80, 10 L. R. A. (N. s.) 117 (1906) ; Logwood v. Holland, 
131 Va. 186, 108 S. E. §71 (1921). But other courts, feeling that compensation for a 
misrepresentation outside the contract is beyond the function of equity, refuse it 
where the misrepresentations are innocent. Schmidt v. Greenwood, supra; Ruther- 
ford v. Acton-Adams, [1915] A. C. 866. See (1916) 64 U. Pa. L. Rev. 635. 

15 A similar explanation suggests itself for the denial in cases of the destruction 
of a specified thing, the existence of which the parties must from the beginning have 
contemplated as the foundation of performance. Wheeler v. Gahan, supra note 9; 
Hawkes v. Kehoe, supra note 13. Contra: Phinizy v. Guernsey, supra note 7. 

16 Millman v. Swan, supra note 14; Edwards-Wood v. Majoribanks, 7 H. L. 
Cas. 806 (1860). Cf. Orenstein v. Kahn, 13 Del. Ch. 376, 119 Atl. 444 (1922); 
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Of course, the court does not proceed upon a mechanical rule of com- 
pelling partial performance wherever that can be done to mitigate the 
damages.'? It considers the hardship of this half-and-half relief upon 
the defendant. Thus, it will tend not to decree conveyance if in so doing 
it leaves the residual damages highly conjectural,’* if the defect makes 
the land much less valuable to the purchaser but does not affect the use 
to which the vendor is putting it,’® or if in other ways the defendant 
would be disproportionately injured by not being allowed to pay full 
damages at law and retain the land.*® This is especially emphasized in 
the exchange of land cases, which generally, though not invariably, re- 
fuse to compel the party in default to pay money when he expected only 
to trade a piece of land, or to accept less land than he contemplated 
getting." 

On the reasoning suggested as implicit in the decisions, there is no ob- 
jection to allowing the vendor to mitigate damages voluntarily by him- 
self suing for specific performance with compensation. Striking modern 
cases ?? show that this practice is by no means so obsolescent as has been 
intimated.?* Of course, the factor of undue hardship upon the defend- 





Blackman v. Pring, 71 Colo. 13, 203 Pac. 853 (1922) (part of contract unenforce- 
able for uncertainty). 

17 Relief is generally denied when the purchaser knew of the defect at the time 
he entered the contract. Castle v. Wilkinson, L. R. 5 Ch. App. 534 (1870) ; Moore v. 
Lutjeharms, 91 Neb. 548, 136 N. W. 343 (1912) ; Wetherby v. Griswold, 75 Ore. 468, 
147 Pac. 388 (1915). The result is otherwise when the vendor had promised to re- 
move a defect easily removable. Barker v. Cox, supra note 11; Moore v. Gariglietti, 
supra note 11. Cf. Stein v. Francis, 91 N. J. Eq. 205, 109 Atl. 737 (1919) ; Brook- 
ings v. Cooper, supra note 7. Although it is hard to see how the purchaser can have 
assumed the risk when he had only constructive notice of the defect, he is some- 
times denied relief in such case. Maturi v. Fay, 96 N. J. Eq. 472, 126 Atl. 170 
(1924), rev’d on other grounds in 129 Atl. 185 (1925), discussed in (1925) 23 MicH. 
L. Rev. 535 (notice from the record of title); Millman v. Swan, supra note 19 
(notice of ordinance) ; Hughes v. Hadley, 96 N. J. Eq. 467, 126 Atl. 33 (1924) dis- 
cussed in (1925) 34 YALE L. J. 333 (notice of powers of trustees under a will), but 
cf. Hazzard v. Morrison, 104 Tex. 589, 143 S. W. 142 (1912) (will not on record) ; 
James v. Lichfield, L. R. 9 Eq. 51 (1869) (notice from possession by third party) ; 
Carroll v. Keayes, 8 Ir. R. Eq. 97 (1873) (same) ; Franz v. Orton, 75 Ill. 100 (1874) 
(same). Contra: Eppstein v. Kuhn, supra note 14. And see Caballero v. Henty, 
L. R. 9 Ch. App. 447 (1874). 

18 Riesz’s Appeal, 73 Pa. St. 485 (1873) ; Meighen v. Conch, 23 Man. 117 (1913). 
See Milmoe v. Murphy, 65 N. J. Eq. 767, 56 Atl. 292, 293 (1903). ‘ 

19 Durham v. Legard, 34 Beav. 611 (Rolls Court, 1865); Rudd v. Lascelles, 
[1900] 1 Ch. 815. 

20 Brisbane v. Sullivan, 86 N. J. Eq. 411, 99 Atl. 197 (1916) (uncertain whether 
vendor’s tax title would later be proved a fee or not) ; Millman v. Swan, supra note 
14; Rutherford v. Acton-Adams, supra note 14 (misrepresentation as to 68 out of 
232 miles of fence for which purchaser claimed right to retain nearly one-fourth of 
price) . 

21 Sternberger v. McGovern, 56 N. Y. 12 (1874); Olson v. Lovell, 91 Cal. 506, 
27 Pac. 765 (1891) ; Ryan v. Evans, 195 Ind. 570, 145 N. E. 6 (1925). Contra: 
Silvert v. Carlson, 24 Man. 790 (1914); Mundy v. Irwin, 20 N. M. 43, 145 Pac. 
1080 (1915). 

22 Van Blarcom v. Hopkins, 63 N. J. Eq. 466, 52 Atl. 147 (1902) (eight feet out 
of one hundred foot business frontage) ; Reigart v. Fisher, 131 Atl. 568 (Md. 1926) 
(3.3 acres out of 7 acres —house chief inducement); Shepherd v. Croft, [1911] 1 
Ch. 521 (underground watercourse). 

23 See CLarK, Eourty (1919) § 121; 2 WILLISTON, op. cit. supra note 3, §§ 846, 


855, n. 4. 
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ant weighs so much more heavily here, where the defendant is the inno- 
cent party, that relief will usually be blocked if the defect is substantial.?+ 

The cases just mentioned suggest a most important secondary result 
of giving specific performance with compensation — its effect upon 
equitable conversion. Since conversion rests upon the right to specific 
performance,”*° where the defect is small enough to allow either party to 
compel compensated performance, the ordinary principles of conversion 
apply. Conversely, if the defect is extremely great, neither party can 
have specific performance and there is no conversion. What if the de- 
fect is such that the purchaser, but not the vendor, may compel convey- 
ance? Pretty clearly, there can be no conversion so far as the vendor is 
concerned.*® Since the purchaser can get the land, it could be argued 
that he has a continuously existing right of specific performance until 
he chooses to take damages at law, and that therefore there should be 
conversion on his side.** But this would mean either that both parties 
have the beneficial interest in the same land, or that the vendor loses his. 
The latter position leaves the vendor with nothing but a bare legal title 
although there is no obligation for which to hold it as security. While 
this may occur in the ordinary sale of land after full payment, that case 
is radically different in that the vendor has received his guid pro quo. 
Moreover, such a result accomplishes a partial conversion on the ven- 
dor’s side. The former position, while not logically impossible if prop- 
erly understood, is not readily acceptable. Since the performance of the 
instant contract lies solely at the option of one of the parties, the likeli- 
hood of its ever being carried out is far less than when both parties are 


firmly bound. Hence, there is less reason for equity to produce by an- 
ticipation the consequences of actual performance. At all events, the 
purchaser’s power to elect to take the land is usually treated like an 
option, and there is held to be no conversion on either side until the 
election is made.** Despite the prevailing doctrine that the purchaser 
of land bears the risk of loss,?® any injury to an already defective res 





24 Moore v. Markel, 112 Neb. 743, 201 N. W. 147 (1924); Vance v. Wade, 146 
N. E. 390 (Ind. 1925). Cf. Orenstein v. Kahn, supra note 16; Blackman v. Pring, 
supra note 16. No matter how small the defect, the vendor must tender all he is 
able. Clark v. Merinsky, 122 Misc. 168, 202 N. Y. Supp. 273 (Sup. Ct. 1923). 

25 At least, the decisions are based on this ground, whatever be the soundness 
of other theories. Cf. Stone, Equitable Conversion by Contract (1913) 13 Cot. L. 
REV. 360. 

26 Thomas v. Howell, supra note 9. But see Lunsford v. Jarrett, 11 Lea, 192, 
197 (Tenn. 1883) ; Moore v. Markel, supra note 24, at 749, 750, 201 N. W. at 140. 

27 A purchaser under a contract not signed by the vendor’s wife, who had an 
inchoate right to dower, was said to have an equitable estate and held to have a 
vested right therein, so that a statute passed between the contract and the con- 
veyance was ineffectual to enlarge the wife’s rights in the land. Wiseman v. Beck- 
with, 90 Ind. 185 (1883). But see Lysaght v. Edwards, 2 Ch. D. 499, 515 (1876) ; 
LANGDELL, BRIEF SURVEY OF Equity JURISDICTION (2d ed. 1908) 310. 

28 Green v. Smith, 1 Atk. 572 (Ch. 1738) ; Broome v. Monck, to Ves. 597 (Ch. 
1805). See Newton v. Newton, 11 R. I. 390, 394 (1876) ; Medoff v. Vandersaal, 271 
Pa. St. 169, 174, 114 Atl. 618, 116 Atl. 525, 529 (1921) ; Horack, supra note 11, at 
108. See Pound, Progress of the Law — Equity (1920) 33 Harv. L. REv. 826, 830; 
Clark, Some Problems in Specific Performance (1917) 31 ibid. 271, 283. 

29 Paine v. Meller, 6 Ves. 349 (Ch. 1801) ; Sewell v. Underhill, 197 N. Y. 168, 
90 N. E. 430 (1910). For the cases contra, see Pound, supra note 28, at 827, n. 72. 
See Williston, The Risk of Loss After an Executory Contract of Sale in the Common 
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occurring before the purchaser’s election to go on, falls upon the vendor.*° 
Just as in the option cases,** it has been held that the heir of a purchaser 
does not have the power to demand partial performance with compensa- 
tion,** and it would seem a proper corollary to say that the executor 
does.** Or, at least, the land should go to and the payment come from 
the one who has the right of election, for otherwise the defect would al- 
ways be waived where the heir had the election, or never waived where 
the personal representative had it. Once the election is exercised, how- 
ever, both parties are thereafter bound to go on with the contract and 
there is conversion on both sides.** 





TRANSMISSION OF FuNDs By INDIRECT Drawinc. — Suppose A, a 
business man in an inland city, wishes to transmit funds to a distant per- 
son X,' at a minimum of risk, formality, and expense. If he is in no 
great hurry, he will frequently resort to the method of indirect drawing.” 





Law (1895) 9 Harv. L. Rev. 106; Keener, The Burden of Loss as an Incident of the 
Right to the Specific Performance of a Contract (1901) 1 Cor. L. Rev. 1; (1910) 
23 Harv. L. Rev. 476; (1913) 26 ibid. 560. 

80 Lombard v. Chicago Sinai Congregation, 64 Ill. 477 (1872); Phinizy v. 
Guernsey, supra note 7; Amundson v. Severson, 41 S. D. 377, 170 N. W. 633 (1919). 
But cf. note 15 supra. 

31 In re Adams, 27 Ch. D. 394 (1884) ; Sutherland v. Parkins, 75 Ill. 338 (1874) ; 
Gustin v. Union School District, 94 Mich. 502, 54 N. W. 156 (1893). See L. R.A. 
1917D, 7109. 

32 Broome v. Monck, supra note 28. 

33 See LANGDELL, loc. cit. supra note 27. 

34 Paine v. Meller, supra note 29; Robinson v. Shepherd, 137 Va. 687, 120 S. E. 
265 (1923). In a recent case a purchaser under a contract in which the vendor 
agreed to give such title as a certain company would insure, which title the company 
refused to insure because of a recognizance outstanding against the vendor, sought 
specific performance with compensation. After the suit but before the decree, the 
land was condemned. The purchaser was awarded both the fund and an abatement 
in price. Rappoport v. Crawford, 134 Atl. 120 (N. J. Eq. 1926). 

The election of the purchaser to take specific performance with compensation 
should not be held to cause any conversion relating back to the time of the contract, 
upon analogy to the option cases where the exercise of the option after the vendor’s 
death relates back so that the vendor is treated as having died possessed of person- 
alty. Townley v. Bedwell, 14 Ves. 591 (Ch. 1808) ; Newport Water Works v. Sisson, 
18 R. I. 411, 28 Atl. 336 (1803). This rule is anomalous at best. See Langdell, 
Equitable Conversion (1904) 18 Harv. L. Rev. 1, 10-14. It does not apply to the 
option-holder’s side of the contract. Edwards v. West. 7 Ch. D. 858 (1878) ; Cald- 
well v. Frazier, 65 Kan. 24, 68 Pac. 1076 (1902). Contra: People’s Street Ry. v. 
Spencer, 156 Pa. St. 85, 27 Atl. 113 (1893). And the weight of American author- 
ity is against it. Smith v. Lowenstein, 50 Ohio St. 346, 34 N. E. 159 (1893) ; Ingra- 
ham v. Chandler, 179 Iowa, 304, 161 N. W. 434, L. R. A. 1917D, 713 (1917). 

1 X may, of course, be A himself, or A’s agent.. In such case the discussion 
herein of the rights of X does not apply; the discussion of A’s rights is not affected, 
except that A will now have rights on the draft in addition to the other rights men- 
tioned. 

2 Other methods include cable transfer, letters of credit, personal checks, transfer 
of actual money, and for very small sums, postage stamps or international reply 
coupons. Cable transfers will be used where the interest on the money during the 
time saved is greater than the cable charges. As to letters of credit, see McCurdy, 
Commercial Letters of Credit (1922) 35 Harv. L. REv. 539, 715; Mead, Documen- 
tary Letters of Credit (1922) 22 Cor. L. REv. 297. 
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A will pay his local bank, B, for a draft drawn by B to the order of X ? 
upon a bank D in X’s vicinity, which draft A can mail to X. The legal 
complications in this process are largely due to the fact that the inland 
bank will not normally carry a balance with D, the drawee bank. B has 
therefore to call in the services of a metropolitan correspondent, say the 
C bank, which does have an account with D. B effects a contractual 
arrangement with C,* whereby in consideration of money forwarded by 
B to C, € agrees to instruct D to honor the draft and charge the amount 
to C’s balance with D. 

The resulting interrelations can best be considered in the order in 
which they arise. The first step has been taken when A walks out of the 
bank with the draft in his pocket. There was long a disposition among 
the authorities to found B’s duty towards A at this stage upon a theory of 
trust, the judicial eye being conveniently closed to the non-existence of 
any res. Today, however, by the distinctly better opinion A is held to 
have only a contract right against B.° This view has been ably worked 
out elsewhere.® As soon as X receives the draft * and learns of the B 





3 Of.course the draft may be made with A as payee, and then endorsed by him 
to X; but this is not generally the case. Sometimes the courts appear to overlook 
the fact that A is not a party to the draft. Cf. Talbot v. Bank of Rochester, 1 Hill, 
295 (N. Y. 1841). 

4 This contract is usually the result of acceptance by B of a continuing offer on 
the part of C to forward advice to D and provide D with funds to meet the draft. 
B’s acceptance consists in an advice accompanied by adequate funds. 

5 In re Barned’s Banking Co., Ltd., Massey’s Case, 39 L. J. Ch. 635 (1870); 
Legniti v. Mechanics & Metals Nat. Bank, 230 N. Y. 415, 130 N. E. 597, 16 A. L. R. 
185 (1921) ; Spiroplos v. Scandinavian-American Bank, 116 Wash.' 491, 199 Pac. 997, 
16 A. L. R. 181 (1921). Cf. In re Gubelman, Appeal of Jasper, 9 F. (2d) 486 (C. C. 
A. 2d, 1925), discussed in (1926) 26 Cov. L. Rev. 777. Contra: State v. Grills, 35 
R. I. 70, 85 Atl. 281 (1912). Since no trust is involved, A is entitled to no priority if 
B goes bankrupt before discharging its contract. 

For failure on the part of the bank to discharge its duty, A will, of course, have 
an action for damages. When varying rates of exchange are involved, the cases are 
not agreed on the measure of damages. Some courts allow A to rescind and recover 
the money he has paid to B. Temmer v. Zimmerman, 202 App. Div. 832, 195 N. Y. 
Supp. 412 (1922), aff'd, 236 N. Y. 512, 142 N. E. 263 (1923); Finkelstein v. Rosen- 
baum, 84 Pa. Super. Ct. 238 (1924). Other courts measure the recovery by the 
value of the foreign money on the date the contract was broken. Foreign Trade 
Banking Corp. v. Cosmopolitan Trust Co., 240 Mass. 413, 134 N. E. 403 (1922); 
Richard v. American Union Bank, 241 N. Y. 163, 149 N. E. 338 (1925), discussed in 
(1926) 39 Harv. L. REv. 392. 

6 See Stone, Some Legal Problems Involved in the Transmission of Funds (1921) 
21 Cor. L. Rev. 507; Scott, Cases on Trusts (1919) 80 n. For a consideration of 
A’s rights from the point of view of his being a purchaser of the draft, though not 
a party thereto, see (1923) 33 YALE L. J. 177. 

7 Whether X may acquire rights before receipt of the draft involves three con- 
siderations: 

(1) There is some language in the decisions that B’s real promise is to pay X, 
and that the draft is only an incidental means used to perform this promise. See 
Foreign Trade Banking Corp. v. Cosmopolitan Trust Co., supra note 5, at 414, 134 
N. E. at 403. Under this view X’s power of adoption will arise on receipt of knowl- 
edge of the contract between A and B, whether the draft is received or not. 

(2) If there has been a course of dealing by mail between A and X, or if that 
means has been otherwise designated or approved, X becomes holder as soon as the 
draft is mailed. Burr v. Beckler, 264 Ill. 230, 106 N. E. 206 (1914). Even where 
there was no authority to use the mail, actual or implied, it has been decided that 
X is a holder on mailing. Bainbridge v. Hoes, 163 App. Div. 870, 149 N. Y. Supp. 
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bank’s promise, he has under the commonly accepted developments of 
the doctrine of Lawrence v. Fox * a power to “ adopt ” ® the contract. 
In so doing he gains rights against B which A and B cannot thereafter 
destroy by rescission.’® 

The receipt A gets from his bank will often make clear whether the 
promise to him is that B will see X paid or merely that it will take such 
steps as are usual in the transmission of funds through the medium of 
banks.‘ Where nothing is said, either the broad or the narrow construc- 
tion is maintainable. The former probably corresponds with A’s views, 
and imposes no great burden on the bank since it already has assumed 
the same obligation to X by drawing the draft.’* But there is sometimes 
a tendency to hold that a transmitter’s reasonable expectations are real- 
ized if his home bank secures the obligation of a responsible correspon- 
dent.‘* Under the first construction B will remain liable to A until X 
collects; ‘* under the second B’s duty is discharged as soon as it contracts 
with C. The choice between them in any particular case greatly affects 
the other relationships to be discussed in this note. 

There is hardly the same room for difference of opinion, however, as 
to the promise C makes to B. Both parties being bankers, it may fairly 
be inferred *° that the obligation is confined to the C bank’s own action 
in the course of transmission, that is, notifying D to pay, and maintain- 
ing its account with D so that the order will be obeyed.*® If A tries to 





20 (1914). But see Watt-Harley-Holmes Hardware Co. v. Day, 1 Ga. App. 646, 57 
S. E. 1033 (1907). Unless mailing has been authorized, however, it will not of course 
bind X to accept the draft even in conditional satisfaction of A’s debt. Stevenson 
v. Earling, 213 Ill. App. 395 (1918), aff'd, 290 Ill. 565, 125 N. E. 322 (1919). 

(3) Where a gift to X is intended, it may be that A intends to vest immediately 
in X rights on the draft. The courts have, however, been reluctant to recognize such 
rights in X. Fanning v. Russell, 94 Ill. 386 (1880) ; Reasner v. Bohne, 76 Ind. App. 
114, 129 N. E. 490 (1921); Tobin v. Tobin, 139 Wis. 494, 12 N. W. 144 (1909). 
It is difficult analytically to work out a method for giving rights to X until delivery. 
If X is a creditor of A, there is even less reason to hold A’s act irrevocable. If the 
transaction is intended as a gift, it is completed upon delivery of the draft to X. 
Thomas v. Thomas, 107 Mo. 459, 18 S. W. 27 (1891). 

8 20 N. Y. 268 (1859). See 1 WmLListon, ConTRACTS (1920) Cc. 13. 

® Brockmeyer v. Nat. Bank, 40 Kan. 744, 21 Pac. 300 (1889) ; Brewer v. Maurer, 
38 Ohio St. 543 (1883). See 1 WILLISTON, op. cit. supra note 8, $§ 396, 396b, 307. 
In Wetutzke v. Wetutzke, 158 Wis. 305, 148 N. W. 1088 (1914), the beneficiary of a 
contract was allowed to recover although he had not “ adopted ” the contract. For 
the requirements of “ adoption,” see 1 WiLListon, loc. cit. 

2 eset Adm’r v. Moss, 82 Ky. 441 (1884) ; Bassett v. Hughes, 43 Wis. 319 

1877). 

11 B’s liability was expressly limited to this effect in Alemian v. American Express 
Co., 237 Mass. 580, 130 N. E. 253 (1921). 

12 This construction is adopted inferentially in Foreign Trade Banking Corp. v. 
Cosmopolitan Trust Co., supra note 5, at 414, 134 N. E. at 403, where the court 
said: “The . . . transactions between the parties constituted a sale of credit .. . 
o pat bills of exchange issued being a means of establishing or transmitting 

e credit. 
C 18 5 v. Western Union Tel. Co., 119 Misc. 489, 196 N. Y. Supp. 556 (Sup. 

t. 1922). 

_ \* Something less than collection might be enough; e.g., if X accepted D’s obliga- 
tion by agreement or by presentation of the draft and acceptance. B would also be 
discharged by failure to present a sight draft within a reasonable time. 

15 Sometimes the contract between B and C is express on this point. Cf. In re 
Gubelman, Petition of Muntean, 13 F. (2d) 730 (C. C. A. 2d, 1926). 

16 C would not be liable to B in the event of D’s insolvency or negligence. 
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assert the rights of a third party beneficiary upon this contract, there is 
seemingly a fatal objection that whatever advantage *” A may derive from 
the contract is a mere by-product of the daily business between B and C, 
who thought of their mutual profit and not of conferring a benefit upon 
A.'® This applies with equal force to a like claim by X. 

On the other hand, different considerations suggest themselves if A 
argues that B holds the right against C in trust for him.1® On the view 
that B contracted only to establish a credit with C, this right was not 
merely acquired by B in furtherance of a duty to A; it was the very thing 
A bargained to get. And since B’s promise is now discharged, A would 
be remediless in the event of non-performance by, or the bankruptcy of, 
C or D, unless he could enforce B’s right. The case for a trust is thus a 
very strong one.*° If, however, B is liable to A for the carrying out of - 
the whole process of transmission, these reasons lose their force. Also 
there is then good cause for saying that B acquired the right in its own 
behalf to insure itself against liability, rather than in behalf of A. But 
in view of the tendency of the courts in all transmission and collection 
cases, at least after bankruptcy, to strain to find that the bank is a 
trustee, a decision to that effect would not be surprising even under the 
broad construction of B’s contractual duties to A.” 

Little authority can be found as to the effect of C’s notice to D. In the 
light of business usage it seems likely that when C established its account 
with D, the latter made a standing offer to honor all drafts of which it 
was notified. The notice would then be an acceptance of this offer. 
Another possibility is that C’s notice is an offer to D for a novation of 
obligations, that is, a discharge pro tanto of D’s debt to C, in return for 
D’s promise to pay the specified draft. This involves the factual al- 
though not legal difficulty of saying that D was to make a promise by 





Nicolletti v. Bank of Los Banos, 190 Cal. 637, 214 Pac. 51, 27 A. L. R. 1479 (1923); 
(1924) 12 Cattr. L. Rev. 209; Weissman v. Blitzstein & Co., 3 Pa. D. & C. 5 (Phila. 
Mun. Ct. 1923). Here B knows of D, B has chosen D by drawing on D, and B not 
only expects C to make use of the services of D, but B has made a contract requiring 
C to use D. Further, C’s agreement is to establish credit with D; C does not agree 
that D will meet B’s draft. 

17 There is no direct benefit to A, and C’s promise, being merely to notify D, 
has only a tendency to relieve A of his obligation to X. 

18 An incidental beneficiary was denied recovery in Durnherr v. Rau, 135 N. Y. 
219, 32 N. E. 49 (1892) ; Vial v. Norwich Union Fire Ins. Co., 257 Ill. 355, 100 N. E. 
920, 44 L. R. A. (N. s.) 317 (1913). Ina recent case, B made such a contract with 
C; C sent instructions to D to set aside credit to meet the draft, but before com- 
pliance by D, C went bankrupt. The court denied A any recovery against C. Jn re 
Gubelman, Petition of Muntean, supra note 15. This case may of course be ex- 
plained on the additional basis that a creditor beneficiary is denied recovery in the 
federal courts. 

19 Since equity does not share the law court’s instinct for simplicity, it may be 
easier to secure equitable than legal recognition of a third party’s interest in a trans- 
action between strangers. 

20 Farley v. Turner, 26 L. J. Ch. 710 (1857) ; City of St. Louis v. Johnson, Fed. 
Cas. No. 12,235 (C. C. Mo. 1879). 

21 Under the narrow construction of the contract, if the successive obligations 
are held in trust for A, A loses if the particular bank under duty to act becomes 
bankrupt, but not otherwise. Under the broad construction of the contract, if the 
obligations are held in trust for A, A does not lose unless both B and the bank under 
duty to act become bankrupt; while if the obligations are not held in trust, A loses 
if B fails but not otherwise. 
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transferring a sum on its books. Finally it might be supposed that the 
notice merely gave D a power to discharge its obligation to C by honor- 
ing the draft; but there is small chance that a correspondent would be 
given such latitude.** Therefore C now holds D’s promise to it to pay 
the draft.** Since C’s liability to D is at an end, all the reasons which 
led us to find a trust in the situation discussed in the preceding para- 
graph, certainly apply here: C should hold its right against the D bank 
in trust for B.** As to B’s holding this equitable right in a sub-trust for 
A, there must again be a choice between the two alternative lines of argu- 
ment which were made in regard to the asserted trust of B’s contract 
rights against C.?° 





A Memoranpum Decision. — A unanimous decision of the New York 
Court of Appeals has just been reversed by the United States Supreme 
Court in a memorandum decision.1 The Court relied on one authority, 
which, as will be seen, did not plainly govern the case in question; and 
gave no other reason for its decision. An examination of the United 
States Reports for the past five years discloses few precedents for such a 
summary reversal of an eminent state court.” Out of some rog1 memo- 





22 Even here, as soon as D made the entry on its books, it could be argued that 
there exists a separate, earmarked debt of D to C, which C thereafter would hold 
in trust for B. Sed quaere. Or it might be said that the notice was a declaration of 
trust by C pro tanto of the entire debt owed by D, but the practical inconvenience 
of this to C forbids such an interpretation of the transaction. 

23 This promise by D is not effective as an extrinsic acceptance. Even if there 
is an entry in writing, it is not shown to X, nor does he receive the draft on the 
faith of it. Jones v. Crumpler, 119 Va. 143, 89 S. E. 232 (1916). See NEGOTIABLE 
INSTRUMENTS Law, § 134. 

24 In a recent case, D performed in accordance with instructions received from 
C, by setting aside on its books a part of the sum owed by D to C to meet B’s draft. 
Thereafter C failed; and at C’s request D paid the money so set aside to C. It was 
held that C was trustee of this sum for B. In re Gubelman, Ex parte Bank of 
Trinidad, 13 F. (2d) 732 (C. C. A. 2d, 1926). 

25 An additional argument might be made for the trust at this stage. Much of 
the objection against recognizing third persons’ interests in contract relations, one 
suspects, is due to a fear of hampering action by a network of interlocking executory 
rights of strangers. But after the D bank has made its promise, no more transactions 
are in sight, and A is merely asserting a right to maintain the status quo. 

1 State Industrial Board of N. Y. v. Terry & Tench Co., U. S. Sup. Ct. 1926, 
No. 230, reversing Matter of Lahti v. Terry & Tench Co., 240 N. Y. 292, 148 N. E. 
527 (1925). 

2 From the beginning of the October Term, 1921, through the October Term, 
1925, there have been seventeen contested reversals by memorandum: seven of 
state courts and ten of federal courts. The former comprise McMahon v. Montour 
R. R., 270 U. S. 628 (1926) ; Wocdmen of the World v. Shelton, 270 U. S. 628 
(1926) ; Yadkin R. R. v. Sigmon, 267 U. S. 577 (1925); Tampa-Inter-Ocean S. S. 
Co. v. Louisiana, 266 U. S. 594 (1925); Bulloch v. Dermott-Collins Road District, 
265 U.S. 570 (1924); Central Coal & Coke Co. v. Ocepek, 261 U. S. 605 (1923); 
Philadelphia & Reading Ry. v. Smith, 257 U. S. 613 (1921). The latter are Burke 
v. Brotherhood of Locomotive Engineers, 270 U. S. 629 (1926); Violette v. Ras- 
mussen, 264 U. S. 568 (1924); Stimson v. Los Angeles, 264 U. S. 569 (1924); 
Leather v. White, 263 U. S. 682 and 687 (1924) ; Times Square Auto Supply Co. v. 
Kansas City, 263 U. S. 686 (1924); Benedicto v. Porto Rican American Tobacco 
Co., 263 U. S. 688 (1924); Banton v. Fuller, 263 U. S. 600 (1924); Banton v. 
Ruskay, 263 U. S. 690 (1924); Colonial Beach Co. v. Quemahoning Coal Co., 260 - 
U.S. 707 (1923) ; United States v. Janes, 260 U.S. 708 (1923). Cf. Duke v. United 
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randum decisions at the last term of court, only three were contested 
reversals.* The Supreme Court’s decision seems to be a new step in the 
development of a doctrine of doubtful origin, considerable difficulty and 
manifest importance. In view of previous theoretical discussions of the 
doctrine,‘ it seems worth while to concentrate attention on the significant 
facts of the leading cases. These facts indicate the nature of the psy- 
chological forces which originally produced the doctrine. They show 
concretely the theoretical and practical difficulties which have arisen 
in its application and limitation. And finally they give significance to 
the present decision. 





States, 265 U. S. 568 (1924); A. Bourjois & Co. v. Aldridge, 263 U. S. 675 (1923); 
Harlan v. Harlan, 263 U. S. 681 (1923). 

In the National Prohibition Cases, 253 U. S. 350 (1920), the Court decided upon 
the validity of the Eighteenth Amendment and fundamental provisions of the Vol- 
stead Act by the statement of conclusions, without a reasoned opinion. Chief Jus- 
tice White, concurring, expressed his regret at the procedure adopted by his col- 
leagues: “ I appreciate the difficulties which a solution of the cases involves and the 
solicitude with which the court has approached them, but it seems to my mind that 
the greater the perplexities the greater the duty devolving upon me to express the 
reasons which have led me to the conclusion... .’ The Court subsequently 
affirmed a decision on the authority of the National Prohibition Cases, in a memo- 
randum. United States ex rel. Widenmann v. Hughes, 257 U. S. 619 (1921). Later, 
in the same case, a “ motion requesting the court to deliver an opinion” was de- 
nied, in a memorandum. 258 U. S. 612 (1922). 

The Court recently held unconstitutional the Arizona minimum wage law, in a 
memorandum decision in which Mr. Justice Holmes specially concurred, and from 
which Mr. Justice Brandeis dissented. Murphy v. Sardell, 269 U. S. 530 (1925). 
An interesting instance of the development of doctrine by memorandum decisions 
is to be found in Howard v. Gipsy Oil Co., 247 U.S. 503 (1918) ; Large Oil Co. v. 
Howard, 248 U.S. 549 (1919) ; Gillespie v. Oklahoma, 257 U. S. 501 (1922); Jay- 
bird Mining Co. v. Weir, 46 Sup. Ct. 592 (U. S. 1926), especially at 595. That 
points determined by memorandum decisions are not always beyond dispute, is 
shown by Whitney v. California, 269 U. S. 530 (1925), rehearing granted, 269 U. S. 
538 (1925), now before the Court. 

In the recent case of Virginian Ry. v. United States, decided Dec. 13, 1926, the 
Court criticized an inferior court for failing to write an opinion. “ Unless an opin- 
ion indicating the grounds of the decision is delivered, a defeated party may often 
be unable to determine whether the case presents a question worthy of consideration 
by the appellate court. ... And the appellate court . . . is denied an important 
aid in the consideration of the case, and will ordinarily be subjected to much un- 
necessary labor.” The Court also said: “In view of the importance of the litiga- 
tion, we interpret the absence of an opinion as tantamount to a declaration that 
upon careful scrutiny of the record the questions presented for judicial determina- 
tion appeared to be simple; or, at all events, that the case did not involve the deter- 
mination of any question of law which was novel or as to which there was, or 
could be, reasonable doubt.” 

3 There were 3 contested reversals (McMahon v. Montour R. R., Woodmen of 
the World v. Shelton, Burke v. Brotherhood of Locomotive Engineers, supra note 
2); 20 affirmances; 100 petitions for certiorari granted; 428, denied; 65 jurisdic- 
tional decisions, excluding those in the next group; 8 dismissals of certiorari; 14 
dismissals based on rules of court; 59 uncontested decisions; and some 396 miscel- 
laneous routine decisions on motions: in all, some 1091 memorandum decisions. 
joan was were obtained by an examination of the United States Supreme Court 

ournal. 

* For an introduction to theoretical discussions, see Palfrey, The Common Law 
Courts and the Law of the Sea (1923) 36 Harv. L. Rev. 777; Hough, Admiralty 
Jurisdiction— Of Late Years (1924) 37 ibid. 529, especially at 537-42; ibid. 
III4. 
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In Southern Pacific Co. v. Jensen, Jensen was killed at the ship end of 
a gangway while unloading his employer’s steamship, which was then 
docked at New York City, owned and operated by a Kentucky corpora- 
tion, and used solely in interstate commerce. Jensen’s widow and two 
children were awarded compensation from the Kentucky corporation. 
The compulsory New York Workmen’s Compensation Act (which re- 
quired employers subject to it to insure against payments thereunder) 
was held controliing by the New York Industrial Board and courts. The 
United States Supreme Court, however, decided that the United States 
Constitution, Article I, Section 8,° and particularly Article III, Section 
2,’ with federal legislation pursuant thereto,* created a fundamental re- 
quirement of uniformity in maritime law. It declared state legislation in- 
valid which “ [a] works material prejudice to the characteristic features 
of the general maritime law or [b] interferes with the proper harmony 
and uniformity of that law in its international and interstate relations.” ® 
Both Jensen’s “ injury ” and his contract of employment were maritime; 
and a variety of laws like the New York law would, it was said, seri- 
ously endanger the advantages of uniform maritime law.’° 





5 244 U.S. 205 (1917). 

6 “The Congress shall have Power... . 

“To make all Laws which shall be necessary and proper for carrying into Ex- 
ecution ... all . . . Powers vested by this Constitution in the Government of the 
United States, or in any Department or Officer thereof.” 

7 “The judicial Power shall extend . . . to all Cases of admiralty and mari- 
time Jurisdiction. .. .” 

8 Judiciary Act of 1789, § 9, 1 Stat. 76, 77 (1789), U. S. Comp. Strat. (1916) 
§§ 991 (3), 1233. Subsequent cases show, as was indeed plain, that these provisions 
were not controlling in this case. See note 10 infra. 

® Southern Pacific Co. v. Jensen, supra note 5, at 216. 

10 The precedent chiefly relied upon by the majority was The Roanoke, 189 
U. S. 185 (19003). Holmes and Pitney, JJ., wrote dissenting opinions, in which 
Brandeis and Clarke, JJ., concurred. They relied particularly on The Hamilton, 
207 U. S. 398 (1907). They defended the traditional view that state legislation 
might modify admiralty law within broad limits; and might determine the law to 
be enforced in state courts of law in controversies which might have gone to the 
federal courts as the only courts of admiralty. They expressed skepticism about 
the practical value of the majority’s decision. 244 U.S. at 223, 243-48, 250-53. 

Subsequent cases which have developed and applied the principle of Southern 
Pacific Co. v. Jensen are: (1) Clyde S. S. Co. v. Walker, 244 U. S. 255 (1917) 
(longshoreman injured under similar circumstances; same result) ; (2) Chelentis v. 
Luckenbach S. S. Co., 247 U. S. 372 (1918) (in action at law in federal court — 
even under federal statutes as construed — damages to seaman injured at sea meas- 
ured not by common law rule but by admiralty rule; Pitney, Brandeis and Clarke, 
JJ., dissented; Holmes, J., concurred in the result); Carlisle Packing Co. v. 
Sandanger, 259 U. S. 255 (1922) (so also, in similar action in state court); (3) 
Union Fish Co. v. Erickson, 248 U.S. 308 (1919) (in libel in California federal court 
on.contract made in California for services of master of ship in Alaskan waters, 
California Statute of Frauds inapplicable); (4) Peters v. Veasey, 251 U. S. 121 
(1919) (act of Congress, saving claimant’s rights under state workmen’s compensa- 
tion acts, in situations otherwise governed by Southern Pacific Co. v. Jensen, supra 
note 5, not retroactive) ; Knickerbocker Ice Co. v. Stewart, 253 U. S. 149 (1920) 
(same act unconstitutional; Holmes, Pitney, Brandeis and Clarke, JJ., dissenting) ; 
Washington v. Dawson & Co., 264 U.S. 219 (1924) (similar act, modified by ex- 
clusion of masters and crews from its operation, unconstitutional; Holmes and 
Brandeis, JJ., dissenting, the latter in an elaborate and particularly instructive 
opinion). It is worth noting that in the cases in group (2) and the last three cases, 
while “injuries” and contracts of employment were maritime, the domicils of 
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In Robins Dry Dock & Repair Co. v. Dahl,’ Dahl was injured in the 
collapse of a scaffold on a ship, moored at Brooklyn, on which he was 
doing repair work. He was employed by a New York corporation en- 
gaged in ship repairing. The record in the United States Supreme Court 
does not disclose who owned or operated the ship or how it was employed. 
Dahl brought an action for his injuries against his employer in a New 
York court. The jury was permitted to consider, on the question of 
negligence, scaffold regulations in the New York Labor Law. A judg- 
ment on a verdict for the plaintiff, affirmed by the Appellate Division, 
was reversed by the United States Supreme Court on the authority of 
Southern Pacific Co. v. Jensen. Both the alleged tort and the contract of 
employment ** were maritime; though the Court did not clearly rely on 
the fact. The Court did not discuss the effect of the New York statute 
as applied, on interstate or foreign maritime commerce. 

The applications of the principle in question are not more interesting 
than its limitations. In Western Fuel Co. v. Garcia,* a workman was 
killed in the hold of a ship where he was employed as stevedore by the 
Fuel Company. The ship at the time was anchored in San Francisco 
Bay. It was a Norwegian vessel, chartered to the Fuel Company, a 
California corporation. The record in the United States Supreme Court 
does not disclose whether the ship was used in either interstate or foreign 
commerce. The workman’s widow and children secured an award under 
the California Workmen’s Compensation Act. One year and one day 
after the decedent’s death, the award was set aside by the California 
Supreme Court on the authority of Southern Pacific Co. v. Jensen. 
Fifteen days later the decedent’s administrator began a libel for the 
decedent’s death against the Fuel Company, based on a California 
statutory provision for an action for death from negligence, which was 
subject to a separate provision for a limitation of one year. The 
libellant won a judgment in a federal district court. The Supreme 
Court held the California statute effective in such a case.** Its applica- 
tion was thought not to “ [a] work material prejudice to the character- 
istic features of the general maritime law, nor [b] interfere with the 
proper harmony and uniformity of that law in its international and in- 
terstate relations.”*° The limitation also applied, and required a 
reversal. 

And in Grant Smith-Porter Ship Co. v. Rohde,’* Rohde was injured on 
a ship while working as a carpenter completing its original construction. 
The ship in question was launched in navigable waters of Oregon. 





employers, shipowners and charterers; the ships’ nationalities; and the specific rela- 
tion of the injured workmen’s general employments and particular jobs to interstate 
and foreign maritime commerce, were not treated as controlling factors. 

11 266 U. S. 449 (1925). Records on appeal have been freely used to supple- 
ment facts given in the reports of cases hereafter discussed. 

12 New Bedford Dry Dock Co. v. Purdy, 258 U. S. 96 (1922). 

48 257 U.S. 233 (1921). 

14 The Hamilton, supra note 10, was regarded as a very persuasive authority 
for the result reached. 

15 Western Fuel Co. v. Garcia, supra note 13, at 242. Both injury and contract 
of employment were maritime. Atlantic Transport Co. v. Imbrovek, 234 U. S. 
52 (1914). 

16 257 U.S. 469 (1922). 
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Neither Rohde nor the Ship Company, his employer, had rejected, as 
either might have done, the voluntary Oregon Workmen’s Compensation 
Act, and payments, including deductions from Rohde’s wages, had been 
made by the Ship Company to a fund under provisions of the Act. Re- 
covery from the fund was Rohde’s exclusive remedy, if the Act applied 
to the situation in question. Nevertheless Rohde began a libel for his 
injuries against the Ship Company, alleging negligence. The libellant 
won a judgment in a federal district court. The Supreme Court, how- 
ever, applying the test in Western Fuel Co. v. Garcia, held that the Ore- 
gon Act controlled. While the alleged tort was maritime, the contract of 
employment was non-maritime. And “ neither Rohde’s general employ- 
ment, nor his activities at the time had any direct relation to navigation 
or commerce.” 17 Moreover, “ as both parties had accepted and pro- 
ceeded under the statute by making payments to the Industrial Accident 
Fund it cannot properly be said that they consciously contracted with 
each other in contemplation of the general system of maritime law.” ** 
Under the circumstances, therefore, the libellant’s right to recover in 
admiralty had been destroyed. Millers’ Indemnity Underwriters v. 
Braud *° was substantially like Grant Smith-Porter Ship Co. v. Rohde. 
A maritime injury to one employed as a diver by a ship building com- 
pany, sustained while he was working from a barge and engaged in sawing 
timber on submerged abandoned ways *° in navigable waters of Texas, 
was held within the voluntary Texas Workmen’s Compensation Act. The 
employer had elected to be governed by the Act by voluntarily subscrib- 
ing to a fund; the employee, by taking employment without giving an 


optional notice of retention of common law rights.”* 

In the case just decided by the Supreme Court,”* the claimant was in- 
jured while standing on a floating raft, employed in the construction of a 
pier in New York bay. He secured an award under what was, in its 





17 Ibid. 476. 

18 Jbid. This statement, it would seem, can only mean that the parties had 
agreed that their rights in such situations as that in question should not be deter- 
mined by maritime law. 

19 270 U.S. 59 (1926). 

20 There is some doubt whether the contract in question was non-maritime. 
De Gaetno v. Merritt & Chapman Wrecking Co., 203 App. Div. 259, 196 N. Y. 
Supp. 573 (1922). Cf. Millers’ Indemnity Underwriters v. Boudreaux, 261 S. W. 
137 (Tex. Comm. App. 1924), aff'd in Millers’ Indemnity Underwriters v. Braud, 
supra note 19. This possible ground for distinguishing Grant Smith-Porter Co. v. 
Rohde, supra note 16, from the case in hand, though relied on by counsel, was not 
even indirectly referred to by the Court; and there is no statement that the employ- 
ment in question was non-maritime. 

21 Interesting cases illustrate other limitations of the doctrine of Southern 
Pacific Co. v. Jensen. (1) State Industrial Comm. v. Nordenholt Corp., 259 U. S. 
263 (1922) (longshoreman under a maritime contract killed on a dock, “an exten- 
sion of the land,” unloading a vessel moored in Brooklyn; his mother held prop- 
erly given an award under the compulsory New York Workmen’s Compensation 
Act); (2) Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109 (1924) (a charter- 
party, executed in New York, provided for arbitration; motion made in a New 
York court for an order compelling arbitration pursuant to New York law; held 
that the New York Arbitration Law, affecting not rights but remedies, should gov- 
ern, McReynolds, J., strongly dissenting) ; (3) cf. Panama R. R. v. Johnson, 264 
U. S. 375 (1924) (upholding Congressional statute modifying uniformly seamen’s 
rights in personal injury cases, and giving seamen right to jury trial). 

22 Supra note I. 
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effect on the situation in question, a compulsory New York Workmen’s 
Compensation Act.** A decision affirming the award was unanimously 
reversed by the New York Court of Appeals speaking through Judge 
Cardozo. The court held that Southern Pacific Co. v. Jensen in principle 
meant that the law of the sea could not be displaced by a compulsory 
compensation law. The injury was maritime, though the contract of 
employment was not. Grant Smith-Porter Ship Co. v. Rohde stood, not 
for a vague test of “ characteristic featyres”’ and “ proper . . . uni- 
formity,” which would be difficult to apply, but rather for the principle 
that parties might elect to be governed by a workmen’s compensation 
act, instead of admiralty rules.** To the arguments of the New York 
Court of Appeals, the United States Supreme Court has answered: “ Per 
curiam: Reversed upon the authority of Millers’ Indemnity Underwriters 
v. Braud et al., 270 U.S. 59.” *° 


23 The Court of Appeals observed an amendment to the Act, of later date than 
the accident, which would have permitted claimant, employer and insurer together 
to “waive their admiralty . . . rights and remedies.” N. Y. Laws 1922, c. 615, 
§ 113. Cf. Christensen v. Morse Dry Dock & Repair Co., 214 N. Y. Supp. 732 
(App. Div. 1926). 

24 The Court of Appeals relied particularly on Danielson v. Morse, 235 N. Y. 
439, 139 N. E. 567 (1923), certiorari denied, 262 U. S. 756 (1923), which makes 
clear the ratio decidendi of the court’s decision in the present case. In Danielson v. 
Morse, supra, the court said: “ We think the decision in Grant-Smith-Porter Co. v. 
Rohde (supra) is to be limited to the same or kindred situations. It does not mean 
that the court in every case is to weigh the comparative merits of uniformity and 
diversity, and decide for or against the statute as the balance may incline to one 
side or the other. That would be to introduce an element of uncertainty, produc- 
tive of litigation and hardship almost without limit. Neither workman nor em- 
ployer would know his rights and remedies until the final word had been spoken by 
the last appellate court. Too often the Statute of Limitations would then bar the 
substitution of the right choice for the wrong one.” 235 N. Y. at 443, 139 N. E. 
at 568. 

25 The following conclusions about the cases may be suggested: 

(1) The principle of Southern Pacific Co. v. Jensen, supra note 5, governs when 
a maritime “injury ” occurs in the course of employment under a maritime con- 
tract of employment as remotely related to interstate or foreign maritime commerce 
as that, for instance, in Robins Dry Dock Co. v. Dahl, supra note 11. Cf. note 20 
supra. The principle prohibits the application of substantive common law rules 
to action for injuries such as those involved in Chelentis v. Luckenbach S. S. Co. 
and Carlisle Packing Co. v. Sandanger, supra note 10. An exception or qualifica- 
tion is made at least in the case of state statutes providing for recovery for death 
by a defendant’s fault. Western Fuel Co. v. Garcia, supra note 13. 

(2) The principle does not govern where a non-maritime injury occurs in the 
course of employment under a maritime contract of employment as closely related 
to interstate or foreign maritime commerce as that, for instance, in State Industrial 
Comm. v. Nordenholt Corp., supra note 21. Nor does it govern where a maritime 
injury occurs in the course of employment under a non-maritime contract of em- 
ployment as closely related to interstate or foreign maritime commerce as that, for 
instance, in State Industrial Board of N. Y. v. Terry & Tench Co., supra note 1. 
Cf. note 20 supra. This is apparently the case a fortiori when persons have elected 
not to have their rights governed by admiralty rules. Grant Smith-Porter Co. v. 
Rohde, supra note 16; Millers’ Indemnity Underwriters v. Braud, supra note 10. 
Cf., however, note 26 infra. And cf. note 20 supra. 

(3) The rights of parties to maritime contracts may not be affected by such 
state statutory modifications of remedies in federal courts of admiralty as that in 
question in Union Fish Co. v. Erickson, supra note 10. 

(4) These rights are subject. to such state statutory modifications of remedies 
in state courts as that in question in Red Cross Line v. Atlantic Fruit Co., supra 
note 21. 

(5) If the principle of Southern Pacific Co. v. Jensen would prevent the opera- 
tion in certain circumstances of certain state laws, Congress cannot constitutionally 








NOTES 4g 


An opinion is a check on “ administrative justice ” and doubtful rea- 
soning. It makes possible the thoughtful extension, limitation, or correc- 
tion of doctrine in subsequent cases. It is a guide —in the present 
instance much needed — to counsel and inferior courts.”® It is a mark of 
respect, in case of reversal, for the court reversed. It is submitted that 
in cases like the present, there are grave objections to the Court’s de- 
parture from its practice of delivering opinions. 





provide that in those circumstances those state laws shall operate. Knickerbocker 
Ice Co. v. Stewart, Washington v. Dawson & Co., supra note to. 

(6) Congress may make uniform modifications of admiralty law. Panama R. R. 
v. Johnson, supra note 21. 

(7) Uncertainty about the implications of Southern Pacific Co. v. Jensen causes 
trouble for litigants. Injured workmen and their dependents suffer particularly 
from the principle itself, and from the confusion incident to preserving the “ char- 
acteristic features” and “ uniformity ” of maritime law. See particularily Washing- 
ton v. Dawson & Co., supra note 10, at 236-37, and note 26 infra. One is reminded 
of the legend on a German town hall: “ Navigare necesse est, vivere non est 
necesse.” Quoted by FrEuND, STANDARDS OF AMERICAN LEGISLATION (1917) 95. 

(8) In Southern Pacific Co. v. Jensen, the employer whose subjection to New 
York law was in question, was a Kentucky corporation, with its principal office in 
Kentucky, using its ship in question solely in interstate transportation. The facts 
gave, perhaps, a peculiar plausibility to the half-articulate practical judgment 
which expressed itself in the phrase about “ the proper harmony and uniformity of 
that [maritime] law in its international and interstate relations”; and again, in 
the language about the evils which would flow from the subjection to the New 
York statute of “ foreign ships.” 244 U.S. at 216, 217. Cf., however, the dissenting 
opinions, ibid. at 223, 243-48, 250-53. As was probably inevitable, in subsequent 
cases little or ne attention has been paid to the domicils of the parties, to the na- 
tionalities of ships, or to the specific relation of the parties’ general or particular 
employment to interstate or foreign maritime commerce. See Southern Pacific Co. 
v. Jensen, supra note 5, at 252-53; Washington v. Dawson & Co., supra note 10, at 
228-29, 231-32. 

26 The present decision may mean the establishment of a “ characteristic fea- 
tures” and “ proper . . . uniformity ” test. In personal injury cases, an important 
subsidiary test is evidently the existence of both maritime injury and maritime 
contract. Cf., however, note 20 supra. But how ought the New York Court of 
Appeals to dispose, for example, of a case in which the injury is maritime and the 
contract technically such as would give a foundation for admiralty jurisdiction, 
while the employment is more remotely connected with interstate or foreign mari- 
time commerce than has been the case in any of the otherwise similar controversies 
thus far authoritatively decided? Cf. New Bedford Dry Dock Co. v. Purdy, supra 
note 12. See Washington v. Dawson & Co., supra note 10, at 228-29, 231-32. And 
cf. note 20 supra. May it be true not only that the election in Grant Smith-Porter 
Co. v. Rohde, supra note 16, is not controlling; but that a state legislature is power- 
less to make effective an election to waive rights which in the absence of such an 
election would necessarily be governed by maritime law? Christensen v. Morse 
Dry Dock & Repair Co., supra note 23. And what is the significance of the present 
decision in controversies involving state laws in terms applicable to maritime con- 
tracts? Union Fish Co. v. Erickson, supra note 10; Red Cross Line v. Atlantic Fruit 
Co., supra note 21. 

In the following cases in the line under discussion, decisions made pursuant to 
the direction of the New York Court of Appeals have been reversed: Southern 
Pacific Co. v. Jensen, supra note 5; Clyde S. S. Co. v. Walker, Knickerbocker Ice 
Co. v. Stewart, supra note 10; State Industrial Comm. v. Nordenholt, Red Cross 
Line v. Atlantic Fruit Co., supra note 21; State Industrial Board of N. Y. v. Terry 
& Tench Co., supra note t. In Robins Dry Dock Co. v. Dahl, supra note 11, the 
Appellate Division and the Court of Appeals denied motions for permission to 
appeal to the Court of Appeals. That such an able court has failed so often to 
understand the implications of the doctrine in question is an indication of its diffi- 
culty. That a court which has to apply the doctrine so often has had such doubts 
about its meaning, indicates how important it is that the Supreme Court lose no 
opportunity to clarify that meaning. 
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RECENT CASES 


AssocrATIONS — NATURE OF RELATION BETWEEN SUBSCRIBERS TO INTER- 
INSURANCE PLAN. — Certain individuals, firms, and corporations applied for 
insurance at an office or exchange known as the “ Belt Automobile Indemnity 
Association,” at the same time executing to the plaintiff corporation, which 
received the subscriptions, a power of attorney to contract for them with the 
other subscribers. Each subscriber whose application was accepted was bound 
by contract to bear a pro rata share of the loss incurred by any other sub- 
scriber as the result of fire, theft, collision, or property damage. Payments 
were made out of a fund to which each subscriber made contributions upon 
application, and which was deposited in banks, or invested in securities ap- 
proved by an advisory committee elected by the subscribers. The national 
government levied taxes against the “ Belt Automobile Indemnity Associa- 
tion” under the Revenue Acts of 1916, 1917 and 1918, on the ground that 
such phrases as “insurance Company,” “mutual insurance company,” and 
“association transacting the business of insurance,” were applicable to the 
subscribers as a body. See 39 Stat. 765 (1916), U. S. Comp. Star. (1918) 
§ 6336); 40 Stat. 302 (1917), U. S. Comp. Star. (1918) § 6336jj; 40 Srar. 
1126 (1918), U. S. Comp. Stat. (Supp. 1919) § 5980n; 4o Star. 315 (10917), 
U. S. Comp. Srat. (1918) §6309}a. The plaintiff corporation, from which 
the taxes had been collected, brought this action to recover them as wrong- 
fully assessed. Held, that the exchange, the attorney in fact, and the several 
subscribers comprising the “ Belt Automobile Indemnity Association” did 
not constitute an association, insurance company, or mutual insurance com- 
pany within the meaning of the Revenue Acts involved. Judgment for the 
plaintiff. Alyea-Nichols Co. v. United States, 12 F. (2d) 998 (S: D. II. 
1926). 

Although inter-indemnity contracts are perhaps the oldest form of insur- 
ance, it is only recently that such contracts have been judicially reviewed. 
That such contracts are in fact contracts of insurance is clear. State v. N. J. 
Indemnity Co., 95 N. J. L. 308, 113 Atl. 491 (1921). See Thomas Canning 
Co. v. Canners’ Exchange Subscribers, 219 Mich. 214, 221, 189 N. W. 214, 
217 (1922). Contra: Isaac H. Blanchard Co. v. Hamblin, 162 Mo. App. 242, 
144 S. W. 880 (1912). But there is doubt as to the relationship of the sub- 
scribers inter se. The only question in the principal case was whether such 
relationship constituted an association or company within the meaning of the 
Revenue Acts which, as taxation statutes, were, in accordance with the pre- 
vailing view, to be strictly construed. But the decision would be the same 
apart from this principle of statutory construction. Clearly the subscribers 
were not partners, for they were not engaged in a common business for profit. 
Sergeant v. Goldsmith Dry Goods Co., 110 Tex. 482, 221 S. W. 259 (1920); 
Burdick, Partnership (3d ed. 1917) 33. Nor did they constitute an associa- 
tion, since they were not a “ body of persons organized for the prosecution of 
a common enterprise, without a charter, but having the general form and 
mode of procedure of a corporation.” See Hecht v. Malley, 265 U. S. 144, 
157 (1924). The character of the advisory committee is of considerable im- 
portance in this connection. Where such a committee, like the board of di- 
rectors of a corporation, has had powers of initiative as well as supervision, 
bodies of subscribers have been held to constitute associations. State v. 
Alley, 96 Miss. 720, 51 So. 467 (1910); Thomas Canning Co. v. Canners’ Ex- 
change Subscribers, supra. But in the principal case the only power was to 
approve securities for investment. Since the group of subscribers, therefore, 
lid not constitute an association, it clearly did not constitute a “ company.” 
1 Lindley, Companies (6th ed. 1902) 1. 





RECENT CASES 493 


ATTORNEY AND CLIENT— ACTION FOR Money COLLECTED-— STATUTE OF 
Limitations. — The defendant, an attorney, had received the proceeds of a 
sale of real estate for his client, and had rendered shortly afterwards a state- 
ment of the amount received. The client died more than seven years later 
without having made any demand for the money. A year after the client’s 
death his administrator made a demand on the attorney, and the following 
year brought suit. The Statute of Limitations was pleaded, but the referee 
before whom the case was tried, entered judgment for the plaintiff. The de- 
fendant brought a writ of error. Held, that the attorney was a trustee of the 
sum collected and that therefore the Statute was inapplicable. Judgment 
affirmed. Browder v. Da Costa, 109 So. 448 (Fla. 1926). 

By the great weight of authority funds collected by an attorney for his 
client are considered as held in trust. See Naltner v. Dolan, 108 Ind. 500, 
503, 8 N. E. 289, 290 (1886); 2 Mechem, Agency (2d ed. 1914) § 2207. But 
see Jackson v. Moore, 72 App. Div. 217, 219, 76 N. Y. Supp. 164, 165 (1902); 
1 Wood, Limitations (4th ed. 1916) §18. In actions of which equity has 
exclusive jurisdiction, such as the ordinary trust, the Statute of Limitations 
for actions at law is, of course, inapplicable. But the trust arising from the 
collection of money by an attorney for a client is not a trust cognizable in 
equity alone. In fact the client’s remedy against the attorney who wrong- 
fully withholds such money is normally at law only. Powers v. Cray, 7 Ga. 
206 (1849); Pfau v. Fullenwider, 102 Ill. App. 499 (1902). Consequently 
the Statute of Limitations must be considered. Cook v. Rives, 21 Miss. 328 
(1850); Douglas v. Corry, 46 Ohio St. 349, 21 N. E. 440 (1889); Schofield 
v. Wooley, 98 Ga. 548, 25 S. E. 769 (1896). But there has been disagree- 
ment as to when the Statute begins to run. (1896) 1o Harv. L. REv. 309; 
(1909) 17 L.R. A. (N. 8.) 667. The prevailing view has fixed on a reasonable 
time after collection. See Goodyear Metallic Rubber Co. v. Baker’s Estate, 81 
Vt. 30, 69 Atl. 160 (1908). Under this view the decision in the principal case 
would be wrong. And the court’s suggestion that the intimate personal re- 
lationship between the attorney and his client changed the character of the 
trust does not seem well-founded. But the decision can perhaps be sup- 
ported under the broad terms of the Florida Statute of Limitations, except- 
ing from its operation any action with respect to money held or collected by 
any trustee. Fria. Rev. Gen. Stat. (1920) § 2927. 


ATTORNEY AND CLIENT — DELEGATION OF AUTHORITY — FOREIGN SuITs. — 
A company asked their solicitors, G and A, to foreclose a mortgage in another 
state, although, as the company knew, neither G nor A had been admitted to 
the bar in the foreign state. G forwarded the papers to B, a solicitor in the 
foreign state, who foreclosed the mortgage, acting in the company’s name, and 
forwarded the papers and a bill of costs to G and A, who in turn transmitted 
them to the company. Before the bill was paid E brought suit against G and 
A, and garnished the amount in the hands of the company due on the bill. The 
company brought a bill of interpleader. From a judgment in favor of E, B, 
the foreign solicitor, appealed. Held, that under the circumstances B was the 
agent of the company, and not of G and A. Judgment reversed. Re Eggert- 
son v. Garland, [1926] 2 D. L. R. 466. 

The general rule that, in the absence of express permission, an agent’s 
authority may not be delegated, applies with peculiar force in the case of 
attorneys since their personal qualifications largely determine the client’s selec- 
tion. Antrobus v. Sherman, 65 Iowa, 230, 21 N. W. 579 (1884); Chicago & 
S. Traction Co. v. Flaherty, 222 Ill. 67, 78 N. E. 29 (1906); 2 Mechem, 
Agency (2d ed. 1914) § 2165. But an exception is made in the case of attor- 
neys, as in an ordinary case of agency, when special circumstances show an 
implied authority to delegate. ROSs v. Fitch, 6 Ont. App. 7 (1881); Northern 
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Pac. Ry. v. Clarke, 106 Fed. 794 (C. C. A. oth, 1901); Weeks, Attorneys at 
Law (2d ed. 1892) § 246. But cf. National Bank v. Old Town Bank, 112 Fed. 
726 (C. C. A. 7th, 1902). Where there is such an authority and the substi- 
tute accepts the direct agency, he must rely for his fees on the principal and 
not on the agent who engaged him. Colloty v. Schuman, 73 N. J. L. 92, 62 
Atl. 186 (1905); Hoyt v. Hoyt, 73 N. H. 540, 64 Atl. 18 (1906). But if it is 
apparent that the substitute intended to extend credit solely to the employing 
attorney, then it would seem that the client could not be held. Cf. Porter v. 
Kirtlan, [1917] 2 Ir. R. 138. In each instance the essential question is one of 
fact as to the intention of the parties. As the principal case seems to indicate, 
the complexities and speed of modern business may justify a new and greater 
liberality in implying a special authority to delegate. 


Bitts AND Notes — Form—LiaBiLity oF Party SIGNING UNDER As- 
suMeD Name. — The plaintiff, a holder in due course, brought an action 
against the defendant, a national bank, as indorser on a promissory note which 
the plaintiff had purchased from an intermediate holder. The note was made 
payable to “C. T. Samuelson,” who was the vice-president and managing 
officer of the defendant, and was indorsed in his name. The plaintiff alleged 
that the defendant carried on its business in the adopted name of “C. T. 
Samuelson,” and that the defendant was in fact the payee and indorser of this 
note. From an order excluding evidence to this effect and dismissing the 
action, the plaintiff appealed. Held, that parol evidence was inadmissible to 
show that a national bank whose name did not appear on a promissory note 
was in fact chargeable as indorser under an adopted name. Judgment affirmed. 
Norfolk Nat. Bank v. First Nat. Bank of Bristow, 210 N. W. 101 (Neb. 1926). 

In the case of negotiable instruments, unlike most contracts, it is the general 
rule that parol evidence may not be introduced to charge a principal on an 
instrument signed in the name of the agent unless the instrument is ambiguous 
on its face. New York Life Ins. Co. v. Martindale, 75 Kan. 142, 88 Pac. 550, 
21 L. R.A. (N. s.) 1045 (1907); Sparks v. Dispatch Transfer Co., 104 Mo. 
531, 15 S. W. 417 (1897); 1 Mechem, Agency (2d ed. 1914) § 1162; 1 Daniel, 
Negotiable Instruments (6th ed. 1914) § 303. But parol evidence was usually 
allowed at common law to show that an individual or corporation carried on 
its business under the adopted name of its agent. Edmunds v. Bushell, L. R. 
1 Q. B. 97 (1865); Pease v. Pease, 35 Conn. 131 (1868); Devendorf v. West 
Virginia Oii Co., 17 W. Va. 135 (1880) ; 1 Williston, Contracts (1920) § 300; 
1 Daniel, op. cit. § 304. Contra: Luna v. Mohr,3N. M. 56, 1 Pac. 860 (1884). 
Cf. Bartlett v. Tucker, 104 Mass. 336 (1870). And Section 18 of the Nego- 
tiable Instruments Law, which has been adopted by Nebraska, provides that 
““ No person is liable on an instrument whose signature does not appear thereon, 
but one who signs under a trade or assumed name will be liable.” Nes. Comp. 
Stat. (1922) § 4629. In the principal case the court disregarded the statute. 
But if, as the court suggests, a national bank cannot adopt a business name 
other than that under which it is incorporated, the decision in the case is sup- 
portable. The right of a national bank to adopt a business name has been 
recognized under a former federal statute. West v. First Nat. Bank, 20 Hun, 
408 (N. Y. 1880); 1 Morse, Banks and Banking (5th ed. 1917) § 89. See U.S. 
Rev. Stat. (1874) §§ 5333, 5134. But the present enactment is sufficiently 
different from the previous one to warrant a contrary result. See 24 Start. 18 
(1886), U. S. Comp. Stat. (1916) § 9662. 


Brtts AND Notes — Ho pers in Due Course — PAYEE AS A HOLDER IN 
Dve Course. — A was indebted to P in the sum of £5000, which he was unable 
to pay. By fraud, A induced D to sign an agreement, by the terms of which 
D was to be agent for the sale of motor cars and to pay £5000 as a deposit. 
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D objected to paying this sum to A; A then told D that P was his principal 
and suggested that the money be paid to P. D drew a check for £5000 pay- 
able to the order of P, and delivered it to A, who in turn delivered it to P 
in payment of his debt. P had no notice of the fraud. P cashed the check 
and returned to A goods which had been held as security for the debt. On 
discovery of the fraud D sued P to recover the £5000. The case was tried 
before a single judge of the King’s Bench Division who gave judgment for 
D; by order of the Court of Appeal this judgment was reversed. D then 
appealed to the House of Lords. Held, all the Law Lords concurring on this 
point, that P was not a holder in due course. Order reversed, and judgment 
of the King’s Bench Division restored. R. E. Jones, Lid. v. Waring & Gillow, 
Ltd., [1926] A. C. 670. 

Section 29(1) of the English Bills of Exchange Act provides that a holder 
in due course must be a holder, who “at the time the bill was negotiated to 
him . . . had no notice of any” defect in the title of the person who nego- 
tiated it to him; and Section 31(3) provides that “a bill payable to order is 
negotiated by indorsement ” and delivery. See (1882) 45 & 46 Vict. c. 61. 
Since a payee receives no indorsement of the instrument, the court concludes 
that there is lacking the “ negotiation ” requisite to holding in due course. A 
previous English decision had indicated that a payee might be a holder in 
due course. See Lloyd’s Bank v. Cooke, [1907] 1 K. B. 794, 808. But see 
Herdman v. Wheeler, [1902] 1 K. B. 361. Cf. (1902) 15 Harv. L. Rev. 5709; 
(1898) 11 ibid. 473. And this was the view of the author of the English Act. 
Chalmers, Bills of Exchange (7th ed. 1909) 99. The pertinent provisions of 
the English Act are substantially copied in Sections 52 and 30 of the Nego- 
tiable Instruments Law. In America it has generally been held that a payee 
can be a holder in due course. Drumm Const. Co. v. Forbes, 305 Ill. 303, 137 
N. E. 225 (1922); McLaughlin v. Paine Furniture Co., 245 Mass. 377, 139 
N. E. 542 (1923). Cf. (1923) 36 Harv. L. Rev. 751; (1919) 32 ibid. 855; 
(1903) 16 ibid. 596; Brannan, Negotiable Instruments Law (Chafee’s ed. 
1926) 119-27, 361-72. Contra: Tripp State Bank v. Jerke, 45 S. D. 448, 188 
N. W. 314 (1922); Southern Nat. Life, etc. Co. v. People’s Bank, 178 Ky. 80, 
198 S. W. 543 (1917). But cf. (1922) 1 Wis. L. Rev. 421. And the line of 
reasoning adopted in the principal case has been attacked. (1922) 6 MINN. 
L. Rev. 156. It may be wondered whether the definite interpretation of the 
act after which the Negotiable Instruments Law is copied will have any effect 
on the American decisions reaching a contrary result. It seems that it will 
not. Cf. (1920) 34 Harv. L. Rev. 74; Larremore, Stare Decisis and Con- 
tractual Rights (1909) 22 ibid. 182. The instant decision would have had 
only strong persuasive effect had it preceded the American decisions and must 
necessarily be even less effective now. 


ConFiict or Laws — SITUS oF STocK FOR PuRPOSES OF DEVOLUTION. — 
One X died intestate at her domicil in Minnesota, owning stock in various 
corporations doing business in Mississippi and all incorporated there except 
one Louisiana corporation. The latter had its principal business in Mississippi 
and had become domesticated there under a statute which provided that any 
foreign corporation complying with certain requirements should “become to 
all intents and purposes a corporation of this state.” Muss. ANN. CopE 
(Hemincway, 1917) §§ 4089-91. Under the Minnesota law of distributions 
X’s husband would take one-third of her estate and her children two-thirds. 
By the law of Mississippi the husband would take one-fifth and the children 
four-fifths. A Missisippi statute provided that “all personal property situated 
in this state shall descend and be distributed according to the laws of this state 
regulating descent and distribution.” Jbid. § 1380. It was conceded by the 
parties that stock in a corporation was personal property under this statute, 
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From a decree in the Mississippi trial court, ordering that the stock be dis- 
tributed according to the law of Mississippi, the Minnesota administrator 
appealed. Held, that the situs of the stock was at the place where the cor- 
porations were chartered and located, and that for this purpose all the corpora- 
tions involved, including the one organized in Louisiana, were located in 
Mississippi. Decree affirmed. Ewing v. Warren, 109 So. 601 (Miss. 1926). 
At common law shares of stock, like other personalty, are distributed on an 
intestacy according to the law of the decedent’s domicil. Jn re Colburn’s 
Estate, 186 Iowa, 590, 173 N. W. 35 (1919). But statutes in some states have 
changed the simplicity of this rule. As was conceded by the parties, “ personal 
property,” as used in a statute such as that in the principal case, probably 
includes shares of stock, although it has been held not to include choses in 
action. Cooper v. Beers, 143 Ill. 25, 33 N. E. 61 (1892); Speed v. Kelly, 59 
Miss. 47 (1881). But cf. Jahier v. Rascoe, 62 Miss. 699 (1885). And prop- 
erty “ situated within this state ” can only mean property whose situs is within 
the state, i.e., property over which the state may exercise jurisdiction in rem. 
It has been held that stock has a situs in the state where the certificate is to be 
found. Direction der Disconto-Gesellschaft v. U. S. Steel Corp., 300 Fed. 741 
(S. D.N. Y. 1924). Contra: Richardson v. Busch, 198 Mo. 174, 95 S. W. 804 
(1906). But whether or not this view is accepted, it is well settled that the 
state where a corporation was organized has jurisdiction i rem over the cor- 
porate stock though owned by a non-resident and though the certificate is not 
within the state. See (1926) 39 Harv. L. Rev. 485. Stock may be attached 
and sold in the state of incorporation for the debts of a non-resident owner, 
and suits involving title to the stock may there be litigated although the ad- 
verse claimant is served only by publication. Jellenic v. Huron arty * <4 
177 U. S. 1 (1899). See Gundry v. Reakirt, 173 Fed. 167, 170 (C. C. E 
Pa. 1909). Cf. Matter of Bronson, 150 N. Y. 1, 44 N. E. 707 (1896). Ad 
ministration of the estate of a non-resident decedent may be founded upon the 
ownership of shares in a domestic corporation. Murphy v. Crouse, 135 Cal. 
14, 66 Pac. 971 (1901). The court was clearly right, therefore, in holding that 
the stock in the Mississippi corporations was “ situated in the state” for the 
purpose of applying the local law of devolution. The situs of the Louisiana 
corporation stock is more questionable. The state where a corporation merely 
does business has no jurisdiction over its stock. Ashley v. Quintard, 90 Fed. 
84 (C. C. N. D. Ohio, 1898) ; Plimpton v. Bigelow, 93 N. Y. 592 (1883). The 
problem would seem to depend upon whether compliance with the Mississippi 
domestication statute amounts to re-incorporation in that state. Young v. 
Tredegar Iron Co., 85 Tenn. 189, 2 S. W. 202 (1886). Cf. Western R. R. v. 
Roberson, 61 Fed. 592 (C. C. A. 6th, 1894); Markwood v. So. Ry., 65 Fed. 
817 (E. D. Tenn. N. D. 1895). 


ConFLict or LAws — VALipity or ConTRACT OBLIGATIONS — WHat LAW 
GOVERNS AGREEMENTS COLLATERAL TO GAMING ContRACTS. — In New South 
Wales the plaintiff and the defendant contracted that each should buy a ticket 
in a lottery to be held in Tasmania and that they should share any profits 
equally. The plaintiff sent the money and procured the tickets. The de- 
fendant’s ticket won. He collected but refused to pay the plaintiff. The 
latter brought suit, and the defendant set up illegality as a defense. Lotteries 
were illegal under the law of New South Wales and legal under the law of 
Tasmania. Held, that since the contract with the promoters of the lottery was 
formed in Tasmania, and was not illegal there, the contract to share any 
profits of the lottery called for the commission of no crime and was therefore 
enforceable. Judgment for the plaintiff. Norris v. Woods, 26 N. S. W. St. R. 
234 (1926). 

The prevailing view is that the law of the place of the formation of a con- 
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tract governs its validity, and that if valid where formed it will be enforceable 
in any forum where it is not contrary to fundamental policy. Emery v. Bur- 
bank, 163 Mass. 326, 39 N. E. 1026 (1895); Union Trust Co. v. Grosman, 245 
U.S. 412 (1918). See 3 Williston, Contracts (1920) § 1792. This seems de- 
sirable both from the theoretical and from the practical point of view. See 
Beale, What Law Governs the Validity of a Contract (1910) 23 Harv. L. REv. 
260, 270. And the court in the principal case indicated that it accepted this 
doctrine and would have enforced the lottery contract, had that been before 
it. Under this view the principal case seems sound. It would be incongruous 
to enforce the gambling contract and refuse to enforce the collateral contract. 
Conversely if the court had refused to accept the doctrine as to the enforce- 
ability of foreign contracts legal in the place of performance but illegal by the 
law of the forum, or if it had decided that to enforce any gambling contract 
was contrary to the fundamental policy of the forum, -it would seem that the 
collateral contract would be unenforceable. It is true that it would not itself 
call for the commission of any crime. But if a contract which was valid where 
made is held invalid, a collateral contract, made and to be performed within 
the jurisdiction of the forum, should clearly be invalid. 


CONSTITUTIONAL Law — DuE Process oF LAw — VALIDITY OF ORDINANCE 
EsTABLISHING PuBLIc TAXICAB STAND AT RAILROAD STATION. — The com- 
plainant railroad owned land upon which it built a station with appropriate 
approaches and driveways. It contracted to give one Welsh the exclusive right 
to park taxicabs upon its driveways and to solicit business as a cabman on 
station grounds. The town of Morristown passed an ordinance establishing 
a public taxicab stand upon the station grounds. The railroad brought a bill 
to enjoin the town from enforcing the ordinance. From a decree granting a 
permanent injunction, the town appealed. Held, that the ordinance is not an 
uncompensated exercise of the power of eminent domain but is constitutional 
as a valid exercise of the police power. Decree reversed with directions to 
dismiss the bill. D., L. & W. R. R. v. Mayor, etc. of Morristown, 14 F. (2d) 
257 (C. C.A. 3d, 1926). 

By establishing a public taxicab stand upon the station approach the ordi- 
nance deprived the railroad of a valuable right. Not only might the railroad 
have used the property itself, but it had the power to give a private person an 
exclusive right to establish a taxicab stand upon the premises. Donovan v. 
Pennsylvania Co., 199 U. S. 279 (1905). The dissenting judge maintained 
that the ordinance provided for a taking of property by eminent domain and 
was unconstitutional since no compensation was allowed. Less tangible dep- 
rivations have been held to be takings for which compensation must be made. 
Portsmouth Co. v. United States, 260 U. S. 327 (1922); United States v. 
Cress, 243 U. S. 316 (1917). But whether there is a technical taking or not 
is hardly decisive upon the question of constitutionality. Numerous cases 
uphold technical takings incident to a valid exercise of the police power. Lake 
Shore & Mich. So. Ry. v. Clough, 242 U. S. 375 (1917); Chicago, M. & St. 
P. Ry. v. Minneapolis, 232 U. S. 430 (1914); Welch v. Swasey, 214 U. S. 
gt (1909); Chicago, B. & Q. Ry. v. Drainage Commissioners, 200 U. S. 561 
(1906). See Abbot, The Police Power and the Right to Compensation (1889) 
3 Harv. L. Rev. 180. The complainant here labors under an initial difficulty 
in attacking the ordinance as not authorized by the police power, since a rail- 
road is, because of the nature of its business, peculiarly subject to regulation. 
See N.Y. & N. E. R. R. v. Bristol, 151 U.S. 556, 571 (1894). Although this 
general regulatory power embraces control over the use of its station by a 
railroad, yet the test of “ reasonableness” must be met. See Great Northern 
Ry. v. Minnesota, 238 U. S. 340 (1915). It is to be noted that this is not a 
case of prohibition of a legislatively-determined noxious use. Cf. Mugler v. 
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Kansas, 123 U. S. 623 (1887). It might be urged that since an affirmative 
burden was imposed upon the railroad for the benefit of the public, the public 
should make compensation. Cf. Pennsylvania Coal Co. v. Mahon, 260 U. S. 
393 (1922), discussed in (1923) 11 Catir. L. Rev. 188. And adherence to 
such a view would by no means involve the necessity of compensating for 
every exercise of the police power, although even this has been demanded by 
some writers. See Vance, The Road to Confiscation (1916) 25 YALE L. J. 285. 
See State v. Walruff, 26 Fed. 178, 196 (C. C. D. Kan. 1886). 


EASEMENTS — RELEASE OF DAMAGES BY ALLEGED SERVIENT OWNER — 
RIGHT OF GRANTEE TO SUE FOR BREACH OF COVENANT. — In 1912, the de- 
fendant granted a right of way over his land to a railroad. In 1920, he 
brought an action against the railroad for damages caused by the flooding of 
his land as a result of the railroad’s operations. Judgment was rendered for 
the defendant, but while an appeal was pending, he released the railroad from 
liability for the damage and agreed for himself, his heirs and assigns, never 
to bring any action for the flooding of the land. Meanwhile the defendant 
had agreed to sell the land to the plaintiff. Ten days after the refease, the 
plaintiff received his deed, but was denied the right to record it unless he made 
it subject to the agreement between the defendant and the railroad. The 
plaintiff then brought suit for breach of the covenant for quiet enjoyment con- 
tained in his deed. Held, that the agreement between the defendant and the 
railroad created an easement in the land. Judgment for the plaintiff. Math- 
eson v. Thynne, [1926] 2 D. L. R. 157. 

Where the owner of land has a right to compensation for an injury of non- 
permanent character, he may recover only for past damage and a release of the 
right to such compensation creates no easement in the land. Smith v. Gould- 
ing, 6 Cush. 154 (Mass. 1850); Clement v. Durgin, 5 Me. 9 (1827); Angel, 
Watercourses (5th ed. 1854) 387. Consequently, the grantee of such land 
cannot recover from his grantor for breach of covenant of title. Fitch v. Sey- 
mour, 9 Met. 462 (Mass. 1845); Washburn, Easements (4th ed. 1885) 464. 
But if the injury is of a permanent character, future damages as well may be 
recovered and the recovery licenses the defendant to continue the acts com- 
plained of as against the owner or his successors in title. Chicago & E. I. R. 
R. v. Loeb, 118 Ill. 203, 8 N. E. 460 (1884); Kankakee & Seneca R. R. v. 
Horan, 131 Ill. 288, 23 N. E. 621 (1890). Contra: Uline v. N.Y. C. & 
H.R. R. R., to1 N. Y. 98, 4 N. E. 536 (1886). It would seem that a release 
would have the same effect. In holding that it creates an easement the court 
in the principal case is clearly wrong. An easement can ordinarily be created 
only by grant. Fentiman v. Smith, 4 East, 107 (K. B. 1803); Fitch v. Sey- 
mour, supra. But see ibid. at 467. In the principal case the contract of 
sale was made before the release but after the defendant had recovered judg- 
ment. The plaintiff may, therefore, be presumed to have received a reduction 
in the purchase price. See Chicago & E. J. R. R. v. Loeb, supra, at 215, 8 
N. E. at 465. A covenant for quiet enjoyment may extend to protect pur- 
chasers from encumbrances of which they have notice. Page v. Midland Ry., 
[1894] 1 Ch. 11; 2 Dart, Vendors and Purchasers (6th ed. 1888) 886. But 
when the purchase price is presumed to have been reduced on account of an 
encumbrance, the purchaser is indemnified in advance. 


EMINENT DoMAIN — VALUATION OF ELEVATED RaILROAD’s RIGHT TO DE- 
PRIVE ABUTTING OWNERS OF EASEMENTS OF LicHT, AIR, AND Access. — The 
claimant maintained an elevated railroad in the city of New York. After ob- 
taining its franchise it was compelled to compensate abutting land-owners for 
destroying their easements of light, air, and access to the street. The approxi- 
mate cost of this for a spur of the railroad, which the city of New York was 
seeking to condemn, was $200,000. The claimant’s evidence showed that the 
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removal of this part of the railroad would result in an increase in the value 
of the abutting land to the extent of $3,600,000. It sought to recover this 
latter amount as compensation in the condemnation proceedings. Held, that 
in consideration of all the factors, the compensation for this item should be 
$750,000. Matter of the City of New York (Manhattan Ry.), 126 Misc. 879, 
216 N. Y. Supp. 2 (Sup. Ct. 1926). 

The United States Supreme Court has held that original cost and cost of 
reproduction are both to be considered as factors in valuation for rate-making ; 
* but it has not decided their relative importance. Missouri ex. rel. Southwest- 
ern Bell Tel. Co. v. Pub. Serv. Comm., 262 U.S. 276 (1923); Georgia Ry. & 
Power Co. v. Railroad Comm., 262 U.S. 625 (1923); Bluefield Water Works, 
etc. Co. v. Pub. Serv. Comm., 262 U.S. 679 (1923). Cf. Dorety, The Func- 
tion of Reproduction Cost in Public Utility Valuation and Rate Making 
(1923) 37 Harv. L. Rev. 173; Richberg, The Supreme Court Discusses Value 
(1924) ibid. 289; Matthews, The Effect of the Recent Decisions of the Su- 
preme Court on Reproduction Cost as a Test of Value, ibid. 431. Very re- 
cently great emphasis has been laid on reproduction cost. Pub. Serv. Comm. 
v. Indianapolis Water Co., U. S. Sup. Ct., decided Nov. 22, 1926. The court 
in the principal case adopts the “rule” of the earlier rate valuation cases, 
placing its own weight on the various factors. But, since the purposes in- 
volved are quite distinct, the analogy of the rate valuation cases has been held 
not to apply to condemnation. See Spring Valley Waterworks v. San Fran- 
cisco, 192 Fed. 137, 155 (C. C. N. D. Cal. 1911). And see L. R. A. 1916F, 
509, 609. Cf. Hartman, Fair Value (1920) 63-71. In rate valuations, for 
example, the value of the franchise should not be included. Home Tel. Co. v. 
City of Carthage, 235 Mo. 644, 139 S. W. 547 (1911); Cumberland Tel. & 
Tel. Co. v. Louisville, 187 Fed. 637 (C. C. W. D. Ky. 1911). Cf. Willcox v. 
Consol. Gas Co., 212 U. S. 19, 47 (1909). Contra: San Joaquin, etc..Co. v. 
Stanislaus County, 191 Fed. 875 (C. C. N. D. Cal. torr). See (1915) 28 
Harv. L. Rev. 501; (1914) 48 L. R. A. (N. 8.) 1063. But a corporation is 
entitled to compensation for its franchise taken by condemnation. Monon- 
gahela Navigation Co. v. United States, 148 U. S. 312 (1892); Kennebec 
Water District v. Waterville, 97 Me. 185, 54 Atl. 6 (1902). Furthermore it 
has been held that use of the rate-making “rule” adopted by the court is 
necessary only where there can be no market value. Where there is a possible 
market value, that must control. Bonaparte v. Mayor of Baltimore, 131 Md. 
80, ror Atl. 594 (1917); Suburban Land Co. v. Inhabitants of Arlington, 219 
Mass. 539, 107 N. E. 432 (1914); Nichols, Eminent Domain (2d ed. 1917) 
§ 217. Apart from the fact of condemnation the abutting owners would prob- 
ably have paid substantial sums to reacquire their easements, had the railroad 
considered giving up its line and been able to do so. It is not necessary that 
there be actual buyers. Nichols, op. cit. § 218f. The contingent possibility 
of condemnation would be a factor in determining this market price. Cf. 
In re Lucas v. Chesterfield Gas & Water Board, [1909] 1 K. B. 16. Cf. 
(1909) 22 Harv. L. Rev. 382. The actuality of the present condemnation 
would not affect this determination of price. New York v. Sage, 239 U.S. 57 
(1915). Cf. (1916) 29 Harv. L. Rev. 427. Moreover, condemnation of the 
property results in great financial gains to abutting owners. There is no in- 
justice to them if they pay the value of the benefit they receive. This will be 
the result if the city pays the railroad this amount, for the statutes authorizing 
the condemnation provided that its cost should be assessed against the prop- 
erty owners who were benefited. N.Y. Laws 1917, c. 788; ibid. 1919, c. 611; 
ibid. 1923, c. 635. 


EstTopPpeL BY DEED— Errect or REcIStry SySTEM — PriorIty oF Pur- 
CHASE Money Mortcace.— X conveyed land, which he did not own, by 
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warranty deed to A, who on the same day executed a deed of trust of the land 
to the defendant trust company. O, the true owner, later conveyed to X, who, 
in pursuance of the agreement under which the land was conveyed to him, gave 
the plaintiff a deed of trust on the land to secure the unpaid balance of the 
purchase price. All the deeds were filed for record on March 26 — A’s at 3:10, 
the defendant’s at 3:15, the deed from O to X at 3:45 and the deed from X to 
the plaintiff at 3:50. In an action to establish the priority of her interest, the 
plaintiff secured judgment in the trial court and the defendant appealed. 
Held, that a deed recorded before the grantor has title is not constructive 
notice to one who buys in good faith from the grantor after he has acquired 
title; and that a purchase-money mortgage executed simultaneously with the 
conveyance takes precedence over any rights which had been created against 
the purchaser-mortgagor before he acquired title. Judgment affirmed. Ells- 
berry v. Duval-Percival Trust Co., 282 S. W. 1054 (Mo. App. 1926). 

The second point in the court’s decision is in accord with the decided cases. 
Morgan v. Graham, 35 Iowa, 213 (1872); Dusenbury v. Hulbert, 59 N. Y. 541 
(1875); Hinton v. Hicks, 156 N. C. 24, 71 S. E. 1086 (1911). Cf. Mo. State 
Life Ins. Co. v. Barnes Const. Co., 147 Ga. 677, 95 S. E. 244 (1918). But cf. 
Fla. Land Invest. Co. v. Williams, 84 Fla. 157, 92 So. 876 (1922). And it is 
supported by analogy. Thus in the case of a mortgage with an after-acquired - 
property clause, property received by the mortgagor under an agreement for a 
purchase money mortgage or other lien or equity passes to the original mort- 
gagee subject to these interests. New Orleans & Ohio R. R. v. Mellen, 12 
Wall. 362 (U.S. 1871); Cent. Trust Co. v. Minnetonka Lumber Co., 109 Okla. 
51, 229 Pac. 823 (1924). Cf. Shooters Island Shipyard Co. v. Standard Ship- 
building Corp., 293 Fed. 706 (C. C. A. 3d, 1923). And see Blair, Allocation 
of After-Acquired Property (1926) 40 Harv. L. Rev. 222, 240-47. The first 
point in the decision in the principal case is not so well settled. Some cases 
have allowed the first grantee, who took and recorded his conveyance before 
the grantor had title, to prevail over the second grantee, who took and re- 
corded after the grantor had acquired title. Corcoran v. Brown, Fed. Cas. No. 
3,226 (C. C. D. C. 1827); Hays v. Lackey, 185 Ky. 17, 213 S. W. 205 (1910). 
Cf. Warren, Cases on Conveyances (1922) 780 and 782, n. 1. See Osceola 
Land Co. v. Chicago Mill & Lumber Co., 84 Ark. 1, 9, 103 S. W. 609, 612 
(1907). Such a result may not be objectionable in states which use the geo- 
graphical index system, since the purchaser can trace the property by its loca- 
tion. Fullerton Lumber Co. v. Tinker, 22 S. D. 427, 118 N. W. 700, 18 Ann. 
Cas. 11, note (1908). But it works great hardship in those states which have 
only grantor and grantee indexes, for it requires a purchaser to run back in- 
definitely his immediate grantor and all prior grantors. Rawle, Covenants for 
Title (5th ed. 1887) §§ 259, 265; Maupin, Marketable Title (3d ed. 1921) 
§ 215. For this reason, the general tendency has been to protect the second 
grantee in such a situation, thus reaching a result more in accord with the 
whole spirit of the registry system. Bingham v. Kirkland, 34 N. J. Eq. 229 
(1881); Builders Sash & Door Co. v. Joyner, 182 N. C. 518, 109 S. E. 250, 
25 A. L. R. 81, note (1921); Williams v. Cook, 282 S. W. 574 (Tex. 1926). 
And see (1894) 23 L. R. A. 561, note; L. R. A. 1918A, 788, 794. 


JUDGMENTS — ForREIGN JUDGMENTS — ForEIGN DECREE FOR CONVEYANCE 
or LANp as Cause oF Action AT SiTUS. — The defendant sued the plaintiff, 
her then husband, in Ohio, the court of their domicil, asking for divorce and 
also for a quieting of title to real estate in Ontario, which she alleged she had 
acquired by her own efforts and which stood in her name. The husband 
brought a cross-bill for a divorce. He alleged that the Ontario property was 
acquired by the joint efforts of the parties and asked for a decree ordering the 
wife to convey to him a half interest in the property or to pay him half its 
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value. The Ohio court found for the husband and rendered a decree divorcing 
the parties, declaring that the property had been acquired by their joint efforts 
and that the husband was entitled to a half interest in it, and further providing 
that “as and for alimony ” the wife convey to him a half interest or pay him 
$3,000. The husband then brought the present action in Ontario on the Ohio 
decree. Held, that the portion of the Ohio decree awarding alimony would be 
enforced if necessary; that in any event the declaration of the equitable 
rights of the parties would be enforced; and that since the plaintiff was satis- 
fied to take $3,000 instead of an interest in the land, he would be given a de- 
cree for that amount. Burchell v. Burchell, [1926] 2 D. L.R. 595. 

The argument of the court appears at first sight to be based on the theory 
that decrees as to foreign land are always effective at the court of the situs. 
See Barbour, The Extra-Territorial Effect of the Equity Decree (1919) 17 
Micu. L. Rev. 527. Yet the court quotes at length with approval from an 
earlier Ontario case refusing a decree as to foreign lands on the ground that 
the plaintiff had no preéxisting right to the lands. Burns v. Davidson, 21 Ont. 
547 (1892). If by this the court means that the court of the forum has 
jurisdiction to give a decree creating rights at the situs only in cases where 
there is a preéxisting obligation, it would seem that the question of the exist- 
ence of such an obligation — in the principal case that of a constructive trust 
— would always be open in the court of the situs, since in addition to being 
part of the merits, it would also be a jurisdictional fact. Cf. Haddock v. Had- 
dock, 201 U. S. 562 (1906). See Beale, Haddock Revisited (1926) 39 Harv. 
L. REv. 419, 421, 428-29. The other theories as to the effect of foreign de- 
crees either are clearly rejected by the court or are inconsistent with its 
decision on the grounds on which it is placed. See as to the first point, (1909) 
21 Harv. L. Rev. 210. But see Barbour, supra, at 544. On the second point, 
see Beale, Equitable Interests in Foreign Property (1907) 20 Harv. L. REv. 
382; (1917) 30 tbid. 522. But, under any view, the actual decree can prob- 
ably be sustained as the enforcement of an Ohio money decree for alimony. 
At common law alimony could be granted only to the wife. And this rule 
still prevails in Ontario. But an Ohio statute made it possible for the husband 
to receive alimony. OH10 Gen. CopE (THROCKMORTON, 1926) § 1199. It is 
true that where a foreign judgment sought to be sued upon was obtained 
under a peculiarly local statute, enforcement has been refused. De Brimont 
v. Penniman, Fed. Cas. No. 3,715 (C. C. S. D. N. Y. 1873). Cf. In re 
Macartney, [1921] 1 Ch. 522. But foreign decrees giving alimony to the 
wife have generally been enforced. Sistare v. Sistare, 218 U. S. 1 (1910); 
Swaizie v. Swaizie, 31 Ont. 324 (1899). And the Ontario court found nothing 
against public policy in giving alimony to a husband. Furthermore, the Ohio — 
court apparently used the form of alimony in order to effect under Ohio 
statutory provisions an equitable distribution of the tangible fruits of the 
marriage. 


LIBEL AND SLANDER — QUALIFIED PRIVILEGE — INCIDENTAL DEFAMATION 
or A THIRD Party. — The defendant stated to a fellow-member of his church 
that their minister had been guilty of adulterous relations with the plaintiff, 
who was not a member of the church. The plaintiff brought an action for 
slander. Held, that the defendant was protected by privilege, since the state- 
ment as to the minister was clearly privileged and the reference to the plain- 
tiff was a reasonably necessary part of the impeachment of the minister. 
Judgment for the defendant. Knapp v. McCleod, [1926] 2 D.L. R. 1083. 

Generally, defamatory words uttered in the course of privileged communi- 
cation create no liability unless actual malice is shown. Adam v. Ward, 
[1917] A. C. 309. But defamatory statements unrelated to the topic as to 
which the defendant has a privilege are unprotected though uttered in the 
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course of a privileged communication. Warren v. Warren, 1 C. M. & R. 250 
(Ex. 1834). See Moore v. Manufacturer’s Bank, 123 N. Y. 420, 426, 25 N. E. 
1048, 1049 (1890). But see ibid. at 434, 25 N. E. at 1052. Excessive lan- 
guage, on the other hand, is only evidence of actual malice and does not de- 
stroy the privilege. Jacob v. Lawrence, L. R. 4 Ir. 579 (Q. B. 1879). Contra: 
Fryer v. Kinnersly, 15 C. B. N. S. 422 (1863); Newell, Libel and Slander 
(4th ed. 1924) § 439. Similarly, it has been said that the communication 
of unnecessary though related defamatory matter is no more than evidence of 
malice. See Ward v. McIntyre, 48 N. B. 233, 244 (1920); Bower, Code of 
Actionable Defamation (2d ed. 1923) 271. But see Adam v. Ward, supra, 
at 321. This, however, is too broad. By the weight of authority, where the 
defamatory mention of a third party, though related to the topic of communi- 
cation, is unnecessary, the third party has an action. Sefton v. Baskin, [1918] 
N. Z. 157; Merchant’s Ins. Co. v. Buckner, 98 Fed. 222 (C. C. A. 6th, 1899); 
Moore v. Manufacturer’s Bank, supra; Miller v. Johnson, 23 U. C. C. P. 580 
(1874); Robinett v. Ruby, 13 Md. 95 (1858). On principle, defamation of 
third parties should be protected only if reasonably necessary to further the 
interest giving rise to the privilege. So, where the defendant has the privilege 
of accusing to his face one of two alleged partners-in-crime he may mention 
the other in his accusation. Manby v. Witt, 18 C. B. 544 (1856); Davies v. 
Snead, L. R. 5 Q. B. 608 (1870). And this was the basis of the decision in 
the principal case where a majority of the court were of the opinion that an 
effective and believable charge could scarcely be made without incidental 
mention of the plaintiff. But see Sefton v. Baskin, supra, at 161. In sucha 
case the plaintiff is without redress. Etchison v. Pergeson, 88 Ga. 620, 15 
S. E. 680 (1892). See Finley v. Foulds, 19 Vict. L. R. 447, 454 (1893). 
Contra: Coombs v. Rose, 8 Blackf. 155 (Ind. 1846). 


Maticious PROSECUTION — NECESSITY FOR FAVORABLE TERMINATION OF 
Prior AcTION — ABUSE OF Process DISTINGUISHED. — The plaintiff owed 
the defendant $1,970.34, only $441.51 of which, however, was actually due 
when the defendant, to prevent the plaintiff from holding a sale, started suit 
against the plaintiff and attached his goods under a claim for $2,263.01. 
Later, on payment by the plaintiff of his entire debt, the defendant had the 
suit dismissed and the writ of attachment discharged. The plaintiff brought 
suit for malicious attachment of his goods. He was non-suited in the lower 
court and appealed. Held, that an action for malicious prosecution will lie 
for an attachment which exceeds the amount of the debt. Judgment reversed. 
Harris v. Harter, 249 Pac. 39 (Cal. 1926). 

In an ordinary case of malicious prosecution the plaintiff must show lack of 
probable cause and termination of the prior action in his favor. Ludwick v. 
Penny, 158 N. C. 104, 73 S. E. 228 (1911). See 1 Cooley, Torts (3d ed. 
1906) 352. These requirements were not met in the principal case. But 
there is a well-recognized line of decisions which allows a suit for malicious 
prosecution although the only basis for the action is an excessive attachment 
made maliciously. Savage v. Brewer, 16 Pick. 453 (Mass. 1835); Clark v. 
Nordholt, 121 Cal. 26, 53 Pac. 400 (1898). Some courts have explained such 
a result on the ground that the attachment proceedings were ex parte. Fort- 
man v. Rottier, 8 Ohio St. 548 (1858); Zinn v. Rice, 154 Mass. 1, 27 N. E. 
772 (1891). But it would seem that it could be more readily explained as an 
adoption of the principles of abuse of process. The distinctive nature of this 
action is that it lies for the improper use of a regularly issued process, not for 
maliciously causing the process to issue. See Pittsburg, J.,E. & E.R. R. v. 
Wakefield Hardware Co., 138 N. C. 174, 176, 50 S. E. 571, 572 (1905). The 
plaintiff must show an ulterior purpose on the part of the defendant and an 
act in the use of the process not proper in the proceeding. See 1 Cooley, 
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op. cit. 355. But lack of probable cause and a favorable termination of the 
prior action need not be shown. Page v. Cushing, 38 Me. 523 (1854); Jack- 
son v. American Tel. & Tel. Co., 139 N. C. 347, 51 S. E. 1015 (1905). In 
the principal case the ulterior purpose was clear, and the improper act con- 
sisted in using the process to tie up more goods than was necessary to satisfy 
any claim the attaching creditor might have. While the result of the case 
thus seems clearly justifiable, it is misleading to describe the plaintiff’s cause 
of action as one for malicious prosecution. é 

MortGaces — ASSUMPTION OF MortcAGes — RIGHTS OF MORTGAGEE WHO 
HAS RELEASED MorTGAGOR AND TAKEN ASSIGNMENT OF CLAIM AGAINST PuR- 
CHASER. — The plaintiff was the holder, under an assignment from the origi- 
nal mortgagee, of a mortgage from one R, which contained a covenant for the 
payment of the mortgage debt. The defendants purchased the equity of re- 
demption from R, agreeing to assume all encumbrances, and later sold the 
equity to M who failed to meet the payments. The plaintiff thereupon com- 
menced foreclosure proceedings, and joined R as a defendant under the per- 
sonal covenant for payment contained in the mortgage. Subsequently, by an 
agreement under seal and for consideration, R assigned to the plaintiff the 
benefit of the defendants’ agreement to assume all encumbrances, and the 
plaintiff agreed to release R from all liability. The plaintiff then sued the de- 
fendants and secured judgment in the lower court. On appeal the defendants 
urged that their liability rested upon an implied covenant to indemnify R, and 
that R having been released, the defendants’ liability was wiped out. Held, 
that the mortgagee may release the mortgagor from liability and still sue upon 
the assignment of the purchaser’s covenant to assume the mortgage. Judg- 
ment affirmed. Esser v. Pritzker, [1926] 2D. L. R. 645. 

Under the Canadian law the purchaser of an equity of redemption who 
cuvenants to assume the mortgage debt is not liable to the mortgagee; and 
the covenant is regarded as merely one of indemnity. Falconbridge, Law of 
Mortgages (1919) 234, 239. But if the mortgagor is sued, he may obtain an 
order joining the purchaser as a third party. McMurtry v. Leushner, [1912] 
3 D.L. R. 549; Hamilton Provident Loan Co. v. Smith, 17 Ont. 1 (1888). In 
the United States the mortgagee is generally permitted to sue the promisor 
directly, the covenant being regarded as a promise to pay the debt. See 1 
Williston, Contracts (1920) § 383. But whether the purchaser’s agreement 
is considered a covenant of indemnity or an unqualified promise to pay, he 
should be liable for only nominal damages to a mortgagor who has not suf- 
fered any loss. In the principal case, since the mortgagor had been released 
from all possible liability, the plaintiff in his capacity as assignee of the mort- 
gagor should, therefore, be entitled to only nominal damages. And his re- 
lease of the mortgagor should prevent recovery on the derivative right theory. 
See ibid. § 364. The court argued that there was a suretyship relation between 
the parties. In jurisdictions allowing the mortgagee a direct right against the 
promisor, doctrines of suretyship are applied, the purchaser being considered 
as the principal debtor, and the mortgagor as a surety. Williams v. Naftzger, 
103 Cal. 438, 37 Pac. 411 (1804); 2 Jones, Mortgages (7th ed. 1915) § 741. 
Cf. Falconbridge, op. cit. 242. Accordingly, a discharge of the mortgagor does 
not destroy the liability of the purchaser. Bently v. Vanderheyden, 35 N. Y. 
677 (1866); 2 Jones, op. cit. § 727. On the other hand, if the mortgagee 
agrees to release the purchaser, or to extend the time of payment, the mort- 
gagor will be discharged from personal liability. Herd v. Tuohy, 133 Cal. 55, 
65 Pac. 139 (1901); Dedrick v. Den Bleyker, 85 Mich. 475, 48 N. W. 633 
(1891). On principle the soundness of the application of this feature of the 
doctrines of suretyship may be doubted. Waters v. Hubbard, 44 Conn. 340 
(1877); Fish v. Glover, 154 Ill. 86, 39 N. E. 1081 (1894); 1 Williston, op. cit. 
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§ 386. The whole assumption of suretyship seems unjustifiable where, as in 
Canada, a third party creditor has no right of action against the promisor. 
1 Williston, loc. cit.; (1925) 38 Harv. L. REv. 502. Cf. Aldous v. Hicks, 21 
Ont. 95 (1891). 


MunIcIpAL CoRPORATIONS — LIABILITY UNDER STATE STATUTES — APPLI- 
CABILITY OF BUILDING RESTRICTIONS TO MUNICIPAL BUILDINGS. — A provision 
of the municipal charter of the city of Los Angeles, as proposed by the city 
and ratified by the legislature, forbade the erection of any building over 150 
feet in height. Despite this provision the city had erected a library and a hall 
of justice both over 150 feet in height without objection. In 1923 the voters 
authorized a bond issue to provide for the erection of a city hall to be approxi- 
mately 400 feet in height. In pursuance of plans for this structure a building 
contract had been awarded to the petitioner, and the respondent, the president 
of the Board of Public Works, had been authorized to sign it in behalf of the 
city. The petitioner applied for mandamus to compel the respondent to sign. 
Held, that the rule that the rights of the state or its agents are not affected by 
statutes unless so expressly provided or necessarily implied, was applicable to 
the municipality as an agent of the state in administering the charter, which 
was part of the state law. Writ granted. Kubach v. McGuire, 248 Pac. 676 
(Cal. 1926). 

Statutes regulating the rights of “persons” in general, do not bind the 
sovereign. But a municipal corporation is ordinarily treated as a private cor- 
poration rather than as a sovereign entity. See Metropolitan Ry. v. Dis- 
trict of Columbia, 132 U.S. 1, 11 (1889). But see Berton v. All Persons, 176 
Cal. 610, 617, 170 Pac. 151, 154 (1918). Thus, unless asserting a right in 
which the whole state has an interest, a municipal corporation is barred by 
the Statute of Limitations. Metropolitan Ry. v. District of Columbia, supra; 
San Francisco v. Straut, 84 Cal. 124, 24 Pac. 814 (1890). But cf. Gustave- 
son v. Dwyer, 83 Wash. 303, 145 Pac. 458 (1915). It is liable under in- 
terest statutes. Monteith v. Parker, 36 Ore. 170, 59 Pac. 192 (1889); 2 
Dillon, Municipal Corporations (5th ed. 1911) § 867. Contra: Engebretson 
v. San Diego, 185 Cal. 475, 197 Pac. 651 (1921). It can be sued under a 
wrongful death act. Keever v. Mankato, 113 Minn. 55, 129 N. W. 158 
(1910). Contra: O’Donnell v. Inhabitants of North Attleborough, 212 Mass. 
243, 98 N. E. 1084 (1912). And a respectable minority holds it amenable to 
a garnishment statute. Portsmouth Gas Co. v. Sanford, 97 Va. 124, 33 S. E. 
516 (1899); 1 Dillon, op. cit. § 249. Contra: Irilary v. San Diego, 186 Cal. 
535, 1909 Pac. 1041 (1921). But the police and fire departments are not 
bound by state speed laws. Balthaser v. Pac. Elec. Ry., 187 Cal. 302, 202 
Pac. 37 (1921). Contra: Keevil v. Ponsford, 173 S. W. 518 (Tex. Civ. App. 
1915). As these cases indicate, it is generally held that a municipal corpora- 
tion is bound by a statute when its function will not be thereby impeded. The 
present case, however, is easily explicable in view of the tendency of the 
California courts to treat a municipality as a sovereign. Balthaser v. Pac. 
Elec. Ry., supra. But cf. San Francisco v. Straut, supra. And, on any view 
of the nature of municipal corporations, civic buildings are so distinctive in 
their nature that the court seems clearly correct in holding the provision in - 
the charter to be inapplicable. 


? 


MunicrpaL CorPORATIONS — PENSIONS — VESTED RIGHTS IN PENSIONS. — 
A city ordinance provided for pensions to police officers in case of disability 
incurred in the line of duty. The plaintiff was given a pension fixed, as speci- 
fied by the ordinance, at “ one half of the amount of the salary attached to the 
rank ” held at the time of retirement. A new ordinance as to pensions was 
later adopted, and the plaintiff’s name was not put on the new pension list. 
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Meanwhile the pay of the rank he had held on retirement had risen from $75 
to $162 a month. Consequently he brought an action for a writ of mandate 
to compel the Board of Pension Fund Commissioners to increase the pension 
allowed to him in proportion to the increased salary. The defendants con- 
tended that the new ordinance terminated the old pensicn completely, but the 
writ was granted and the defendants appealed. Held, that the plaintiff ob- 
tained a vested right upon retirement and was entitled to a pension based on 
the increased rate of pay. Judgment affirmed. Klench v. Board of Pension 
Fund, 249 Pac. 46 (Cal. 1926). 

Legislative enactments granting pensions for continued public service are 
generally held not to violate the provision of state constitutions prohibiting 
the use of public funds for private purposes. 1 Dillon, Municipal Corpora- 
tions (sth ed. 1911) § 430. But since a pension which compensates for past 
services is a mere gratuity, it is subject to revocation at the will of the state. 
United States v. Teller, 107 U.S. 64 (1882). A provision for a pension, which, 
as in the principal case, is contingent upon some future event, may be revoked 
at any time before the happening of the contingency. Cohrn v. Henderson, 
19 Cal. App. 89, 124 Pac. 1037 (1912); Pennie v. Reis, 132 U.S. 464 (1880). 
Such a pension, however, is not considered a gratuity and when the contingency 
occurs, some courts have held, as in the instant decision, that the beneficiary 
receives a vested right of which he may not be deprived. Sheehan v. Board of 
Commissioners, 47 Cal. App. 793, 190 Pac. 51 (1920); 1 Dillon, op. cit. § 431. 
But cf. Gibbs v. Minn. Fire Dep’t Ass’n, 125 Minn. 174, 145 N. W. 1075 
(1914). The authorities have not advanced any uniform theory of recovery. 
Many seem to regard the enactment of a pension law as an offer for a uni- 
lateral contract which becomes binding upon the happening of the contingency. 
Baird v. United States, Dev. Ct. Cl. 88; O’Dea v. Cook, 176 Cal. 659, 169 Pac. 
366 (1917). But this loses sight of the fundamental requirement of bargain 
necessary to constitute sufficient consideration. 1 Williston, Contracts (1920) 
§ 100. The true basis of recovery seems to be quasi-contractual. A statute 
may properly declare that a right vest upon a contingency and retain a power 
of revocation before its vesting. Keener, Quasi Contracts (1893) 16. But 
admitting that the plaintiff had a vested right, the court’s construction of the 
statute as entitling the plaintiff to a pension at the higher rate seems rather 
strained. O’Neil v. Harding, 314 Ill. 516, 145 N. E. 593 (1924). But cf. 
Aitken v. Roche, 48 Cal. App. 753, 192 Pac. 464 (1920). 


PATENTS — RES JUDICATA IN PATENT Cases. — The plaintiff was the owner 
of a patent which was declared valid in a federal district court in New York in 
an infringement action against the Cutler Co. Pending the appeal from this 
decision the plaintiff brought suit in a Michigan district court against the de- 
fendant, a customer of the Cutler Co. After this the Court of Appeals for the 
Second Circuit reversed the decision of the New York district court and held 
the patent invalid. The Cutler Co. then petitioned the Michigan court to 
allow it to intervene on the ground that it was under contract to defend such 
actions against its customers. The petition was allowed and the plaintiff’s 
action dismissed on the ground that the prior decision in favor of the Cutler 
Co. was conclusive. The plaintiff appealed. Held, that the Cutler Co. had no 
right to intervene in order to set up the prior judgment as res judicata. De- 
cree reversed and case remanded. Wenborne-Karpen Dryer Co. v. Dort Motor 
Co., 14 F. (2d) 378 (C. C. A. 6th, 1926). 

It is well settled that a determination against a patentee is binding upon 
his assignee. Westinghouse Electric Co. v. Radio Craft Co., 291 Fed. 169 
(D. N. J. 1923). But a decision against an alleged infringer is not binding 
upon his vendee. Flat Slabs Patent Co. v. Wright, Barrett & Stilwell Co., 283 
Fed. 345 (D. Minn. 1920); Wagner v. Meccano, 239 Fed. go1 (C. C. A. 6th, 
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1917). And it would seem that such a vendee could not plead as res judicata a 
prior adjudication, declaring the patent void. Hurd v. Seim, 189 Fed. 591 
(C. C.N. D. N. Y. 1911), aff'd, 232 U. S. 420 (1914). See (1912) 25 Harv. 
L. Rev. 649. Contra: Norton v. San Jose Fruit Packing Co., 79 Fed. 793 
(C. C. A. oth, 1897). If the vendor prevails in the earlier suit, however, he 
may enjoin the patentee from bringing suits against his customers. Kessler 
v. Eldred, 206 U.S. 285 (1907); Union Steam Pump Co. v. Manton-Gaulin 
Co., 272 Fed. 773 (D. Me. 1921). The trial court may in its discretion allow 
a manufacturer to intervene in a suit against his customer if sufficient interest 
is shown. United States Bolt Co. v. Kroncke Hardware Co., 216 Fed. 186 
(W. D. Wis. 1914); Foote v. Parson, 196 Fed. 951 (C. C. A. 6th, 1912). If 
such intervention is allowed all prior adjudications between the parties in 
interest should be conclusive. Continuous Extracting Press Co. v. Cotton 
Oil Co., 264 Fed. 340 (E. D. N. C. 1920). In the principal case the court 
made an unwarranted departure from the foregoing principle because the de- 
fendant delayed in intervening until the earlier action had terminated. But 
that fact should be considered by the trial judge before allowing the petition 
of intervention and in the absence of an abuse of discretion his finding should 
be final. See Foote v. Parson, supra; Shey v. Turi, 294 Fed. 679 (C. C. A. 


2d, 1923). 


Res JupicaTtA— Matters CoNncLupeD—INpIvipuAL AGREEMENT BE- 
TWEEN CREDITORS AS TO PRIoRITY AS AFFECTED BY BANKRUPTCY PROCEEDINGS 
Acarnst Desptor. — The A corporation, which was largely indebted to the de- 
fendant, wished to secure a loan from B. The defendant agreed with B that if 
B would lend $6,000 to the corporation for current expenses, the defendant’s 
claims against the corporation should be subordinated to the right of B or any 
subsequent holder of the note to be given by the corporation for the loan. 
B thereupon paid $6,000 on a go-day note of the A corporation, which was 
he:d by a bank of which B was an officer and which had at the time run for 
only a few days. In return he received the corporation’s note, which he dis- 
counted at the C Bank. Thereafter the A corporation became insolvent and, 
at the request of the C Bank, B induced the plaintiff to execute a new note for 
$6,000, which was given to the C Bank in place of the note of the corporation. 
The note and the agreement between the defendant and B were not turned 
over to the plaintiff, but the latter now claims that by virtue of this transaction 
he became the owner of the A corporation’s note, with rights on the contract 
between the defendant and B. The defendant, the plaintiff, and B were all 
parties to bankruptcy proceedings against the A corporation. B proved the 
$6,000 corporate note as owner, and received a dividend thereon. The de- 
fendant proved on the indebtedness mentioned in his agreement with B and also 
on claims which arose subsequently. The plaintiff proved on a distinct claim. 
No party made any mention of the agreement between B and the defendant. 
The plaintiff then brought a separate action against the defendant for the 
difference between the dividend received on the note by B and the amount of 
the note. The dividend received by the defendant exceeded this amount. The 
trial court gave judgment for the plaintiff and the defendant appealed. Held, 
that since B had not advanced money to enable the corporation to meet current 
expenses there was a substantial failure of consideration for the defendant’s 
promise; that the rights on the agreement were made res judicata between the 
parties by the decree in bankruptcy; and that those proceedings also adjudi- 
cated that B and not the plaintiff was the owner of the note. Judgment re- 
versed. Blair v. Shaw, Ill. App., rst Dist., 3d Div., decided May 3, 1926. 

Where a subsequent suit is on the same cause of action as a former suit, the 
prior decision makes res judicata not only those grounds of recovery which 
were actually urged but those which might have been. But where the later 
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suit is on a different cause of action, the first suit is res judicata only as to the 
facts which it decided expressly or by necessary implication. See 2 Freeman, 
Judgments (5th ed. 1925) §§ 674-77, 681, 688-94; (1926) 30 Harv. L. Rev. 
658. It has been held that in an ordinary two-sided controversy a judgment 
in favor of two joint plaintiffs would not render the joint ownership of the 
judgment res judicata, since that question was not raised. Schultz v. Syl- 
vester, 184 Iowa, 859, 169 N. W. 179 (1918). The principal case indicates 
that the rule is otherwise in bankruptcy proceedings. If the agreement be- 
tween the creditors had been suggested, the bankruptcy court could have 
dealt with it. Searle v. Mechanics’ Loan & Trust Co., 249 Fed. 942 (C. C. A. 
oth, 1918). But cf. In re Girard Glazed Kid Co., 136 Fed. 511 (E. D. Pa. 
1905). And even though not expressly considered, the force of the adjudica- 
tion may well be extended to cover the agreement in view of the desirability 
of having a determination in bankruptcy final and complete. But see Clark 
v. Taylor, 212 S. W. 231, 232 (Tex. Civ. App. 1919). The decision that the 
bankruptcy proceedings adjudicated the ownership of the note seems even 
clearer, since ownership of the note is more definitely connected with the rela- 
tionship of the creditors to the bankrupt, as distinguished from their relation- 
ship inter se. Cf. Spencer Commercial Club v. Bartmess, 70 Ind. App. 294, 
123 N. E. 435 (1919). In any case the decision can probably be supported 
upon the ground of failure of consideration. 


RULE AGAINST PERPETUITIES — DISCRETION IN TRUSTEES AS TO AMOUNT 
oF INCOME TO BE PAID— DISPOSITION OF PROPERTY FOLLOWING FAILURE 
FOR REMOTENESS OF GIFTS MADE UNDER GENERAL TESTAMENTARY POWERS OF 
APPOINTMENT. — In 1874 D by will, appointed certain property to trustees 
to pay over the income to E, her granddaughter, for life and upon her death 
to pay over the principal “in accordance with the provisions of her last will 
and testament. . .. And if she shall die intestate and without issue surviv- 
ing her then to her mother during her life, and after her death to her issue if 
she dies intestate and if she dies without issue,” then over. In 1924 E died 
and by the general residuary clause of her will disposed of her property to 
trustees to apply the net income quarterly or monthly to the use of E’s 
adopted children (who were born after 1874) in such amounts as the trustees 
should deem advisable, with gifts over. The executor of D’s will filed a 
petition for instructions. Held, that the discretionary trust for the benefit of 
the adopted children of E was void, that the other interests created by E’s 
residuary clause were void, and that the property should be disposed of in 
accordance with the provisions of the will of D. Bundy v. United States 
Trust Co., 153 N. E. 337 (Mass. 1926). 

The proper point from which to calculate the period of perpetuities in de- 
termining the remoteness of appointments made under a general testamentary 
power of appointment has been much discussed. Gray, Rule Against Per- 
petuities (3d ed. 1915) §526; Thorndike, General Powers and Perpetuities 
(1914) 27 Harv. L. Rev. 705; Gray, General Testamentary Powers and the 
Rule against Perpetuities (1913) 26 ibid. 720; Kales, General Powers and the 
Rule against Perpetuities (1912) 26 ibid. 64. Massachusetts, in selecting the 
date of creation rather than the date of exercise of the power is probably in 
accord with the weight of authority. Minot v. Paine, 230 Mass. 514, 120 
N. E. 167 (1918). See cases collected in (1919) 1 A. L. R. 374. The dis- 
cretionary trust in favor of the adopted children of E created no immediate 
vested interests in them. Andrews v. Lincoln, 95 Me. 541, 50 Atl. 898 (1901); 
In re Whiteford, [1915] 1 Ch. 347; Jn re Blew, [1906] 1 Ch. 624; 1 Jarman, 
Wills (6th ed. 1910) 308. See (1926) 39 Harv. L. Rev. 660. In holding the 
interests of the adopted children bad im toto the court declined to follow 
Gray’s contention that such a trust provides for a series of separate contingent 
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gifts and should be upheld as to those gifts which must vest within the period 
of perpetuities. Gray, op. cit. §§ 410-10e. See (1915) 28 Harv. L. REv. 820. 
All the interests appointed by E having been held void for remoteness, to 
whom should the property go? There are English cases which in such a situa- 
tion have given it to the donee’s next of kin or residuary legatees rather than 
allowing it to pass as in default of appointment. Jn re Marten, [1902] 1 Ch. 
314; Coxen v. Rowland, [1894] 1 Ch. 406; In re Van Hagan, 16 Ch. D. 18 
(1880). See Farwell, Powers (3d ed. 1916) 268; Theobald, Wills (7th ed. 
1908) 243. Such a conclusion has sometimes been reached upon the theory 
of resulting trust. Jn re Van Hagan, supra. It has more often been based 
upon the intention of the donee, gathered from his method in exercising 
the power, to detach the appointed property from the estate of the donor 
for all purposes, and not merely for the particular purpose appointed. In re 
Marten, supra. Cf. In re De Lusi’s Trusts, L. R. 3 Ir. 232 (Ch. 1879). 
There seems no reason to reject these principles when the failure of the in- 
terests appointed is due to remoteness. Gray, op. cit. §540. Nor should 
they be rejected because the gifts in default of appointment are here limited 
upon E’s dying “ intestate” rather than “without a will.” Cf. Jn re Van 
Hagan, supra. But the court’s failure even to consider the English rule is ap- 
parently in accord with what slight American authority there is. Gambrill v. 
Gambrill, 122 Md. 563, 89 Atl. 1094 (1914); Montague v. Dexter, 111 Misc. 
380, 183 N. Y. Supp. 343 (Sup. Ct. 1920); Boyd’s Estate, 199 Pa. St. 487, 49 
Atl. 297 (1901). 


SALES — STOPPAGE IN TRANSITU—RIGHTS OF A SELLER AGAINST BANK 
PRESENTING “ON ARRIVAL ” DRAFTS BEFORE ARRIVAL OF Goops. — The plain- 
tiff railroad brought an action of interpleader to determine who was entitled to 
a carload of flour in its possession. The defendant flour company had con- 
signed the goods to the B Co. under a negotiable bill of lading. It attached 
to the bill of lading a draft payable “ 30 days after arrival ” and through the 
X Bank forwarded the documents to the defendant bank, with instructions to 
surrender the documents upon acceptance. The defendant bank received the 
documents on November 10 and on November 12 presented the draft for 
acceptance although the goods had not yet arrived. Upon acceptance, the 
bank surrendered the document to the B Co. and on the same day took back 
the bill of lading as security for a loan to the B Co. Later the B Co. became 
insolvent and the flour company attempted to exercise its right of stoppage in 
transitu. The lower court found that it was the custom in the local banking 
business to treat the acceptance of an “ on arrival” draft as proof of arrival 
of the goods, but that this custom was unknown to the flour company or to the 
X bank. It also found that the defendant bank had acted wrongfully and 
consequently was not a bona fide purchaser of the document. From a judg- 
ment for the flour company, the bank appealed. Held, that the local custom 
governed the duty of the defendant bank, that its actions were not wrongful, 
that it was a bona fide holder of the bill of lading, and that consequently the 
seller’s right to stop the goods had terminated. New York, N. H. & H. Ry. 
v. First Nat. Bank of Bridgeport, 134 Atl. 223 (Conn. 1926). 

The court in the principal case seems to have been right in holding that 
the bank acted consistently with its instructions. See 1 Morse, Banks & 
Banking (5th ed. 1917) §§ 220, 221; (1926) 36 YALEL. J. 139. But even if it 
is assumed that the bank violated its instructions, it does not necessarily fol- 
low that the flour company was entitled to the goods. The right of stoppage in 
transitu may not be exercised against a bona fide pledgee of a negotiable bill 
of lading. Unrtrorm Sates Act, §62. And see 2 Williston, Sales (2d ed. 
1924) §§ 537, 542, 558. And since, under Section 76 (2) of the Sales Act, “a 
thing is done ‘in good faith’ . . . when it is in fact done honestly,” the bank 
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was Clearly a bona fide pledgee. But this of itself is not conclusive in the 
bank’s favor. Whether the bank was an agent of the flour company or merely 
a sub-agent through the X bank is not clear on the facts or the authorities. 
See 1 Mechem, Agency (2d ed. 1914) § 331; (1920) 34 Harv. L. Rev. 83. If 
it was a direct agent, it would, under the assumption that it acted inconsistently 
with its instructions, be liable to the principal for the loss occasioned. Rechts- 
herd v. Accommodation Bank of St. Louis, 47 Mo. 181 (1870); 1 Mechem, 
op. cit. § 1245. If it was merely a sub-agent, it could only be held on the more 
doubtful ground of conversion, arising from the improper transfer of the bill 
of lading. See 1 Mechem, op. cit. §§ 1253-55, 1455. In either case it would 
seem that equity would be justified in attaching an equitable lien to the bill of 
Jading representing the goods when it reappeared in the hands of the wrong- 
doing bank, particularly since the bank could claim a prior security interest 
only as the result of its own wrong. Cf. Brannan, Negotiable Instruments 
Law (Chafee’s ed. 1926) 511-16. If such a lien were created, the flour com- 
pany would have the same security interest as before the surrender of the 
documents, and the bank would be remitted to its unsecured claim against the 
bankrupt and a possible interest in the nature of a second mortgage should the 
goods realize more than their contract price. 


TROVER AND CONVERSION — THREAT TO SUE FOR DAMAGES CAUSED IN RE- 
MOVING CHATTEL FROM PREMISES AS CONSTITUTING CONVERSION. — The 
plaintiffs leased several thousand feet of oil well casing to the defendant 
Byers for 90 days upon an agreement that it was to be used in what was known 
as the Castleton well. Instead, Byers used it in the well of the defendant 
Gano. Before Byers had completed the drilling of this well, he secured a 
release from his contract and informed Gano that the casing belonged to the 
plaintiffs. When the latter demanded the casing, Gano answered that it was 
theirs and that they could take it, but added: “If you pull it out of that hole, 
I will sue you for damages.” The plaintiffs thereupon brought an action for 
conversion. The trial court sustained a demurrer to the foregoing evidence. 
The plaintiffs appealed. Held, that the threat to sue was in effect a denial of 
the plaintiffs’ right to take possession of the casing and so amounted to a con- 
version. Judgment reversed. Chisler v. Byers, 247 Pac. 850 (Kan. 1926). 

Since the casing was on Gano’s land without fault of the plaintiffs, they 
had the right, after demand and refusal, to enter and retake their property 
peaceably. See Chambers v. Bedell, 2 W. & S. 225 (Pa. 1841). Moreover, 
since the casing was in the well for Gano’s benefit, it would seem that he had 
no right to hold the plaintiffs for any damage reasonably incident to removal. 
Gano’s claim lay rather against Byers whose unauthorized use of the casing 
had made such damages necessary. Nevertheless, it is difficult to see how an 
assertion of a right to sue for damages, even though no such right exists, can 
amount to a conversion. A threat of bodily violence made in order to prevent 
the removal of goods is a conversion because it indicates an intention to put 
a direct physical bar in the way of the owner’s obtaining immediate possession 
of his chattel and because it will tend to a breach of the peace if the owner 
is not given a satisfactory alternative to the remedy of self-help. Hare v. 
Pearson, 4 Ired. L. 76 (N. C. 1843); Crocker v. Leary, 8 Humph. 20 (Tenn. 
1847). But the threat of a suit for damages is not of the same character. 
There is neither a threat of immediate action to prevent taking of possession 
nor danger of a breach of the peace. 
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Cases oN Mortcaces. By James L. Parks. St. Paul: West Publishing Com- 
pany. 1926. pp. Xiii, 587. 

Professor Parks states that the purpose of his book is “ to show the student 
how American courts are dealing with questions in mortgage law.” How well 
does the book accomplish its purpose? The book follows very closely the plan 
of its predecessors. “ Occasionaily,” however, “the editor has departed from 
the arrangement of .topics and cases usually adopted by other authors.” ! 
Any attempt to add new devices for instruction, for example, anything like 
Professor Campbell’s experiment with problem cases,” there is not. 

But rather than to dwell upon what the book is not, and to criticize and 
commend accordingly, the reviewer will examine it for what it is —namely, 
a customary presentation of materials, designed apparently to facilitate con- 
ventional legal instruction in this subject.? What is there traditional in its 
technique of presenting materials? English cases have been used “ only to give 
a historical background, as a starting point for the student’s investigation.” 
“Recent American opinions, which seem to be well reasoned,’ have been 
selected for the most part. In Chapter III — Restrictions Upon the Right 
to Redeem —a conglomerate of fact-transactions is represented in the cases, 
but the cases are put together “because they involve merely different appli- 
cations of one great principle.” In Chapter V of this book — General Prin- 
ciples Governing Priorities — is to be found a collection of cases which “ deal 
only with general principles, and not with questions of priorities peculiar to 
the mortgage transaction.” ‘These are some of the more general indicia of 
the traditional teaching-tool in mortgages. They tend to indicate both the 
“how” and the “ why” of its construction. Further search will reveal the 
traditional “how” more fully. Let us examine Chapter I— The Nature of 
a Mortgage. It begins with the familiar quotation from Coke upon Littleton. 
Then follows a case where a mortgagee is suing the mortgagor in ejectment, 
after default.t There had been no demand for possession. Then there is a 
case where trespass de bonis asportatis is brought by a chattel mortgagor 
against the mortgagee who took possession peaceably before default.° There 
was no provision in the papers that the mortgagor should have possession. The 
next case briefly reports that an issue was made as to whether certain mort- 
gages were fairly cancelled by the mortgagee or whether the mortgagor stole 
them and made the cancellation. To this case is appended, in a footnote, a 





1 The material is divided into 13 chapters as follows: I. The Nature of a Mort- 
gage; II. Equitable Mortgages; III. Restrictions Upon the Right to Redeem; IV. 
Obligations which may be Secured by a Mortgage; V. General Principles Governing 
P.iorities; VI. The Rights and Duties of the Parties Before Foreclosure; VII. Agree- 
ments Extending the Time for Performance of the Secured Obligation; VIII. Trans- 
fer of a Mortgagee’s Interest ; IX. Transfer of a Mortgagor’s Interest; X. Discharge 
of a Mortgage; XI. Redemption from a Mortgage; XII. Subrogation, Contribution, 
and Exoneration — Marshalling Assets; XIII. Foreclosure: (1) By Entry and By 
Action, (2) By Exercising a Power of Sale. There are liberal annotations with cases 
“accord,” “ contra,” and “ see.” Some of the work in the law reviews is cited. An 
appendix contains the final draft of the proposed Uniform (Real Property) Mortgage 
Act. The draftsman’s notes are omitted. 

2 CAMPBELL, CASES ON MortGAaGEs (1026). 

8 For purposes of this review only, the feasibility of a separate course in Mort- 
gages is assumed. 

* Doe ex dem. Roby v. Maisey, 8 B. & C. 767 (K. B. 1828); Parks, p. 2. 

5 Jameson v. Bruce, 6 Gill & J. (Md. 1834) ; Parks, p. 3. 

6 Harrison v. Owen, 1 Atk. 520 (Ch. 1738) ; PARKS, p. 5. 
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note by Hargrave and Butler to Coke upon Littleton. It compares the nature 
of a mortgage at common law with civil law doctrine. Then follows an excerpt 
from an opinion, which begins: “ What is a mortgage? ””? Then comes a case 
where the mortgagor of land sues to recover possession from a third party 
stranger. The mortgage was still in force, but the mortgagee had not taken 
possession. Following this is a case of a civil action by a mortgagor against 
a mortgagee of land specifically to enforce an oral agreement to release the 
mortgage notwithstanding the Statute of Frauds. Then there is a New 
York case holding that an unpaid mortgage of land was not properly distributed 
as personal property of the mortgagees — in accord with objections of certain 
legatees.1° Following this case is an extensive extract from an opinion by 
Judge Field in a California case +4 reporting his observations concerning the 
nature of mortgages. The statement of facts and part of the opinion are 
omitted. Following this is a case where a judgment creditor is attacking his 
debtor’s deed of trust as ineffective against him because it was in the nature 
of a mortgage and was not duly recorded.* Another trust deed follows where 
the borrower-trustor sues somebody in ejectment +*— who is sued does not 
appear for part of the statement of facts is omitted. In the last case a mort- 
gagee of cows sues to recover the proceeds of the sale of 87 calves which were 
in gestation when the mortgage was executed and which were born before fore- 
closure.'* Defendant sheriff held the proceeds subject to the validity of the 
mortgagee’s claim as against that of a purchaser from the mortgagor after de- 
fault. The mortgage papers were silent concerning whether the offspring were 
included. A footnote to this case contains an extract from an opinion in an- 
other case declaring the distinction between a chattel mortgage and a pledge. 

What is the design in assembling under this chapter heading such a hetero- 
geneous group of fact-transactions? Why, for instance, are the cases involv- 
ing controversies over possession found here, when they are also in Chapter VI 
which deals with the Rights and Duties of the Parties Before Foreclosure? 
If the business transactions represented in the several cases are of no particu- 
lar importance, why does not Chapter I— The Nature of a Mortgage — take 
in Equitable Mortgages (Chapter II)? If the fact-transactions may be 
scrapped or scrambled, why is not Chapter IV — Obligations which may be 
Secured by a Mortgage —in this chapter? Likewise, why omit the chapter 
on Foreclosure or on Redemption? Indeed, if the fact-transactions are sub- 
ordinate, what part of a case-book on mortgages is to be classified outside 
of “ The Nature of a Mortgage ” ? 

Conceding, however, that one may classify and arrange for what purpose 
one pleases, we may go to the “why” of the classification, arrangement or 
plan of presentation of the materials. What is the design of the collection of 
cases and opinion excerpts in Chapter I? What do they have in common 
which it is useful to teach to law students? One finds the thread on which 
these cases are strung in the observations in the opinions concerning the nature 
of a mortgage. One reads therein that, according to English common law, a 
mortgage was a conveyance on a condition subsequent; “ the legal estate” 
vested in the mortgagee. Similar common law was made in some of the Amer- 





7 Plumer, V. C., in Quarrell v. Beckford, 1 Madd. 269 (Ch. 1816) ; Parks, p. 6. 

8 Ellison v. Daniels, 11 N. H. 274 (1840) ; PArKs, p. 6. 

® Stevens v. Turlington, 186 N. C. 191, 119 S. E. 210 (1923); PARKS, p. 9. 

10 Jn re Albrecht’s Estate, 130 N. Y. 91, 32 N. E. 632 (1892) ; Parks, p. 13. 

11 McMillan v. Richards, 9 Cal. 365 (1858) ; PARKS, p. 14. 

12 Hoffman, Burmester & Co. v..Mackall et al., 5 Ohio St. 124 (1855); PARKs, 
p. 17. 
13 Wisconsin Cent. R. R. v. Wisconsin River Land Co., 71 Wis. 94, 36 N. W. 837 
(1888) ; PaRKs, p. 10. 

14 Demers v. Graham, 36 Mont. 402, 93 Pac. 268 (1907) ; Parks, p. 20. 
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ican states. According to equity, however, a mortgage was regarded as 
“ merely a security,” and we witness a faltering but progressive tendency of 
the law courts and all courts to absorb the equitable theory — to disregard the 
form, to hold that “ the title ” does not pass, to recognize that the mortgagor 
is the “ real” and “ beneficial owner”; that is, to adopt “the lien theory.” 

Is this information useful to law students as a report on “ how the American 
courts are’dealing with questions in mortgage law”? Answer: Yes. But how 
useful? Is it an accurate report of how American courts are dealing with 
those questions further than that they sometimes write of these matters in 
their opinions? Is there a “lien theory” or a “title theory” which can be 
said to be the reliable reason for the decision of the given case, or which can be 
relied upon to predict a decision in a subsequent case different on its “ facts ”? 
Suppose we think of a purchase-money mortgage of lands or chattels, will the 
theory or generalization that there is only “ instantaneous seizin ” or “ title” 
in the mortgagor yield to the theory, announced by the same court in another 
case, that a mortgage is “ merely a lien” ? If B desires to buy land or chat- 
tels from S and procures A to buy them from S and A pays for them and takes 
a mortgage thereon from B for the price, may A have “ the title” although 
the given court has declared that a mortgage is really “merely a lien for 
security”? If X conveys to B in trust to hold as security for bondholders, 
or to Y by deed absolute in form, may “ the title ” pass although it is “ really 
a mortgage” and “merely for security” and although the same court has 
declared in some other cases that “a mortgage” is “merely a lien”? On 
the other hand, will a court which has declared in other cases that a mort- 
gage of land is a transfer of “ the title ” according to common law, accord the 
mortgagor power to execute a valid second or third mortgage of the same 
premises? The Sales in Bulk Act prohibits, “sale, transfer,” etc., of a stock 
of goods without complying with the statute. Will the fact that a court 
has heretofore in other cases declared that a chattel mortgage is a “sale” or 
“ transfer ” of the title on condition subsequent, rule the decision in a new case 
involving the question whether a chattel mortgage is included in this statute? 
Although the real nature of a land mortgage may have been declared to be a 
“transfer of title,” may the mortgagor still be declared “ seized of the fee” 
in another case? And then under either theory or general principle, may not 
the description of who is “the real owner” depend on the particular case? 
Even where a statutory provision declared that “the title” was in a chattel 
mortgagee, is it surprising to find that the mortgagor was held to be a “ sole 
and unconditional owner ” under a fire insurance policy? On the other hand, 
although a court declares its adoption of “the lien theory ” and that the mort- 
gagor is “ really the owner,” will it be surprising to find the same court holding 
that the mortgagee may be an “ owner,” for example, under a statute providing 
for notice to “ owners ” in condemnation proceedings? Further enumeration 
of cases might be made to indicate the relativity in usage of these general prin- 
ciples or theories of the “ title’ and “lien” nature of a mortgage. For some 
purposes, it appears, a given court will speak of a mortgage as a transfer of 
“the title’; for other purposes it will refer to a mortgage as a “ mere lien.” 
And, of course, in many cases the nature (in such terms) will not be discussed 
at all. 

To what extent, then, consume the student’s time and energy with these gen- 
eralizations, general principles, theories of “lien” and “title” ? How use- 
ful is it for students to know that an American court will sometimes write an 
opinion to the effect that “the nature ” of “a mortgage ” is a transfer of “the 
title ” on condition subsequent and at another time that it is “ merely a lien” ? 
An answer will be properly forthcoming as follows: that even if “ title” and 
“lien” theories are both used on occasion by the same court, any person who 
hopes to practice law intelligently and successfully must know of these matters 
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— these general principles or theories. The courts are using these theories in 
dealing with questions in mortgage law and from what courts do and say in 
prior cases we predict what they may do in the new case. Admitting this, 
precisely as stated, the answer should not be taken for more than it answers. 

“One learns from the reports each day that the courts are not ordinary slot- 
machines, whether or not we welcome a given decision. Experience is nursing 
a notion that the courts are judges and that judges have pleasures, pains and 
other behavior complexes, frequently called emotions, like other human beings. 
This tends to lead to a belief that a written opinion of judges, like an opinion 
expressed, orally or written, by persons generally, comes after their decision 
and serves to describe and report the result, but may little explain why or how 
the decision was reached. It may, and very probably does, indicate some of 
the influences which came “ close to the heart” in making the decision. By 
this idea, the opinion in a case containing generalizations, general principles, 
theories, is but a report, in terms of those categories, that they were, or at 
least may have been, some of the influences which were “ close to the hearts ” 
of the judges when they voted on the particular case.15 Clearly, however, 
these categories were not the only influences to which the judges were exposed 
in the given case. There was the setting (“the statement of facts ” and what- 
not) of that particular case; the statement of facts and opinions and decisions 
of other cases, arguments by the particular counsel, etc. Apparently there is no 
technique known to scientific men which, as yet, will enable one to enumer- 
ate, even in one’s own deciding, all of the influences upon one which are con- 
ducive to the making of a given decision. Much more doubtful, would it seem, 
that one would have any simple formula or method to explain how or why 
others, judges, for example, decided a given case. When it comes to finding a 
technique or method useful for prophesying how these same persons, judges, 
let us say, will decide a new case in the future (with its different setting), the 
problem, quite clearly it would seem, takes on additional complexity. With 
this thought in mind, the answer under consideration must meet with the sug- 
gestion that by instructing students in the general principles or theories written 
of in opinions with a view of fitting them to meet their career in the practice 
ef law is (1) to tend to oversimplify to them their problems in practice by 
failing to vitalize to them the general problems of treating with human beings; 
(2) to tend to mislead them (a) by leaving them ignorant of the fact that they 
will be concerned with judges who behave as human beings in deciding cases, 
and ignorant of the complexity of the problem of ascertaining what influenced 
them to make a prior decision, and what will influence them in making a future 
decision, and (b) by tending to overstimulate them with confidence that a de- 
duction from what judges said in one case with its setting can be used to fix 
what they will decide in another case. 

The reviewer’s criticism of the traditional case-book on mortgages, however, 
goes one step further. It objects to a teaching-tool which scraps or scrambles 
the fact-transactions or which isolates into chapter-compartments parts of a 
single business operation as it is understood in business practice. Why? Be- 
cause of the objective for legal instruction which the reviewer assumes to be 
most desirable. This is that the rules of law governing mortgages should be so 
presented to the students that they may know that while they are studying the 
decisions, and to some extent theory, they are doing so as a means to an end, 
namely, to ascertain whether the decisions make mortgages useful or not useful 





15 These statements are not intended to indicate the dogma of fatalism, nor to 
suggest that the decisions in question are “ mere reflex action.” It is not intended 
to overemphasize the process of rationalization. It is intended, however, not to let 
this alleged process pass unnoticed or unemphasized. Intelligent people undoubtedly 
can tend to believe pro and con concerning it, pending the results of further research 
concerning how human beings make decisions. 
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for the purposes to which they are put in business practice. In terms of ulti- 
mate objective it is less a question of learning how the courts are dealing with 
questions in mortgage law; it is more a question of stimulating inquiry into 
what kind of job they are doing as measured by the given objective. 

For the sole purpose of illustrating his criticism the reviewer will venture 
to state in briefest outline a part of a substitute case-book on mortgages. In 
selecting materials for the main part of such a case-book the fact-transactions 
in the cases would assume primary importance; the materials would be selected 
and arranged according to them rather than according to a theory or general 
principle of law. They would be classified and assembled according to the 
business operation presented. Enough cases involving the same business prob- 
lem would be used to specify, as fully as space and materials permitted, the 
utility and lack of utility of mortgages in a given business problem — as, for 
example; assets available for mortgage security borrowing,’ floating the loan,!7 
interference of the outstanding security in transactions by and between the 
parties during the life of the loan,!* refinancing, embracing extensions and 
renewals,'® payment or other discharge,?° the debt becoming outlawed,”! the 
borrower becoming insolvent or bankrupt.?? But this case-book would not 
consider mortgages only as a financing tool. Their utility, under the rules of 
law, would be put up for examination when sought to be used in other ways, 
for example, by manufacturer, builder or marketing association to secure the 
supply of raw materials, materials or produce, and by the distributor in secur- 
ing the distribution of his goods; and thus, “ clogs on the equity of redemp- 
tion ” versus “ agreements for collateral advantage ” in some cases would be- 
come a live problem of marketing. Introductory to such a presentation of case 
material on mortgages-in-use, there would be a group of case materials, chosen 
at random as to the business operation involved, designed primarily to acquaint 
the student with the various types of paper transactions which the courts 
treat as “ mortgages,” for example, deeds of conveyance and bills of sale with 
the condition subsequent therein and with and without “powers of sale” 
therein, deeds and bills absolute in form, deeds of trust, “ leases,” statutory 
forms, executory agreements and others. Here the student will learn of what 
is “a mortgage.” “Lien theory,” “title theory ” and other generalizations gr 
principles would be available for consideration in passing, as would be true in 
the main division above mentioned; the relativity of their usage and their im- 
portance as factors in the decisions of judges would come out in connection 





16 Herein, for example, of purchase-money mortgages, mortgages by B on assets 
bought from S by A for B, mortgages with an after-acquired clause covering future- 
acquired fixed assets, crops, stock in trade, receivables, future earnings, etc. 

17 Herein, for example, of matters which should be attended to at the time the 
security documents are executed — cases on rights to possession between mortgagor 
and mortgagee, coverage of offspring of livestock, use, sale and removal clauses, in- 
security clauses, etc.; of other matters— instalment advances, i.e., “future ad- 
vances,” “ conditional mortgages,” e.g., to secure obligations “ when, as, and if” 
issued, etc. 

18 Herein, for example, cases concerning powers and privileges of user by mort- 
gagor, rents and profits, leases, sales, additional mortgages by mortgagor, his pro- 
tection against torts of mortgagee and third persons. 

19 Herein, for example, of mortgages for antecedent unsecured indebtedness, 
cases of agreements to “extend,” to “ renew,” substitution of collateral on “ old 
debt,” etc. 

20 Herein, for example, of liquidation by cash, obligations not legal tender — 
third party’s notes, surrender of part or whole of the property to mortgagee, etc. 

21 Herein chiefly of the Statute of Limitations. 

22 Herein, for example, of how mortgages can and cannot be used immediately 
before insolvency or bankruptcy, e.g., giving preferential security; how a discharge 
affects the mortgage security, etc. 
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with the main pedagogical purpose of the section. The book would be so con- 
structed on the assumption that the most useful end of legal instruction is to 
study how the rules of mortgage law render mortgages useful and not useful 
for particular purposes for which they are sought to be used in the business 
community. It would be so constructed in order to point out just how a given 
rule works in a given business transaction, in order to promote an understand- 
ing of its effect so that if there is any doubt about its utility a case is clearly 
,stated for research into those business affairs where it has effect. 

Lastly, it seems permissible to emphasize, that there can scarcely be a taboo 
against questioning the traditional teaching-tool and the type of instruction 
which it facilitates. Our experience in scientifically teaching law in law schools 
by the case method (which may still be practiced in small classes) is of re- 
markably recent origin; and still, it is submitted, is to be considered in an 
experimental stage. 

WesLey A. STURGES. 





A TREATISE ON THE LAw or WIxts. Including Gifts Causa Mortis and a Sum- 
mary of the Law of Descent, Distribution, and Administration. Second 
Edition. By John R. Rood. Chicago: Callaghan & Company. 1926. 
pp. ix, 1112. 


The first edition of Mr. Rood’s book was published in 1904 and was briefly 
reviewed in the HarvaRD Law Review.' The first edition contained a total of 
701 pages as compared with 1112 in the second edition. The increase in the 
number of pages is due partly to a considerable extension in the footnotes, 
citing the more important of recent cases with occasional brief comment, but 
more especially to additions in the body of the text dealing in particular with 
election, acceptance, renunciation, powers, and rights of legatees. Occasional 
sections are added, however, throughout the book. The new edition is printed 
on good paper in good clear type and presents a pleasing appearance on the 
whole. 

In spite of the criticism that follows, the reviewer believes that this book 
is by far the best hand-book on wills obtainable and that as a rule it is accu- 
rate and reliable for so summary a treatment. There are many features 
which will prove a help to young lawyers, such in particular as those sug- 
gestions contained under the headings “ Do These Things ” and “ These Things 
Avoid.” 2 An excellent illustration is given of the method to be followed in 
computing kinship.* In fact the admirable features of the book are too many 
to mention in detail. It is clear and readable. 

Certain minor defects are found in the book. Is the statement quite true 
that a gift obtained by fraud is always void? “It does not matter that the 
person benefited by the provision was not a party to the fraud.”* Further, 
is it true always that the date is no part of the will? “When material the 
true date may be shown.” * It is suggested that the competency of a subscrib- 
ing witness to a will is a question of fact for the jury. Is not the competency 
of a young child to attest and subscribe a question of law for the court?® It 
is said that a will invalidly executed may become valid by republication.” Is 
not this a problem of incorporation rather than of republication? 





1 (1905) 18 Harv. L. REv. 509. 

2 §§ 318a, 318b. 

3 § 766. 

4 $171. See Anderson v. Bailey, [1902] 2 Ch. 936. Cf. Dye v. Parker, 108 Kan. 
304, 194 Pac. 640 (1921), rehearing, 195 Pac. 599 (1922). 

5 §173. See contra: In re Baum’s Estate, 260 Pa. St. 33, 103 Atl. 614 (1918). 

® § 312. See Jones v. Tibbetts, 57 Mo. 572 (1870). 


7 $107. 
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To this reviewer the author seems to overemphasize the notion of acceptance 
as a condition precedent to the passing of title in the case of gifts causa mortis 
and devises. He insists that title to devised land passes to the heir until such 
time as the devisee is pleased to accept the devise, because there are certain 
inconveniences arising if one holds that title passes at once to the devisee until 
he disclaims. But must not the author then discard the view that a will be- 
comes operative upon the death of the testator? The inconveniences arising 
from his view are equally great, such as the liability of the heir to pay the 
inheritance tax and his right to occupy the premises in the meantime. The 
rule that acceptance is the test as to whether and when title passes, breaks 
down when we most need it, for sometimes the beneficiary has no power to 
accept. We then say that a beneficial gift, devise, or conveyance is presumed 
to be accepted. This shows the fictional character of the acceptance doctrine. 
The matter is, of course, troublesome whichever view is taken, but the diffi- 
culty most often heard is this: in case of disclaimer of a devise or conveyance 
of land, how does the title get back to the heir or grantor? This logician’s 
puzzle reminds one of the Parmenidean demonstration that motion is impos- 
sible because a body cannot move where it is, and, of course, cannot move 
where it is not.® 

The author indulges in some rather abstract reasoning in Sections 38 and 76 
which leaves us in doubt as to his meaning. He says, for example, that the 
various elements enumerated in his definition of “ gifts causa mortis ” 1° are 
not essentials but incidents of that concept. If they were all removed, are we 
to understand that the concept of “ gifts causa mortis ” would still remain? 
What difference would then exist between such gifts and gifts inter vivos gen- 
erally? Presumably a concept cannot continue without its essentialia, but its 
accidentia may fall away and the concept may still continue. So also where 
the revocability of a will is discussed, we find him saying: “ Revocability is 
a-characteristic or quality rather than an essential of a will. . . . We do not 
ascertain its testamentary nature by considering its revocability, but as soon 
as we learn that it is testamentary we know that it is revocable because it is a 
will.” It is quite true that revocability may be an element -in instruments 
other than wills, and so revocability is not itself alone a final test of an instru- 
ment as a will. But does he mean to put revocability among the accidentia 
and not among the essentialia of the concept “ will” so that a will concept is 
possible which does not possess the element of revocability? 

Just what does the author mean by the use of the word “ odious ” in Section 
23? He observes that land was not given causa mortis and disapproves of 
the reason commonly given, suggesting that the reason that such gifts are 
“odious ” sounds better. Does he mean that such gifts are contrary to good 
policy, or does he mean that they would bring odium upon someone, perhaps 
the donor? There are other phrases used the meaning of which is not clear, 
as, for example, where he says in Section 135: “Can the validity of such a 
will be questioned? Cui bono?” What idea is supplied by “cui bono” ? 
One suspects the suggested derivation of testamentum as testatio-mentis.\* 
Is it not more likely derived from the verb testari and the instrumental ending 
-mentum ? 

Is not the comment on Goods of Almosnino * erroneous? Welsh v. Brown ** 
holds contrary to the rule as stated in the third sentence of Section 756e and 
one misses the reference there. Rider’s Heirs 1° does not seem to support the 





8 §§ 32, 757b. 

® See Trrrany, REAL Property (2d ed. 1920) § 463. 11 § 76. 
10 § 15. 12 § 47. 
18 1 Swa. & Tr. 508 (Prob. 1859) ; Roop, p. 192, n. 93. 

14 43. N. J. L. 37 (1881). 

15 Moore, 874 (1617?) ; Roop, p. 266, n. 7. 
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statement for which it is cited; and Walker v. Skeene 1° does not seem prop- 
erly to be used in connection with note 83, page 247. One may fairly question 
whether Jn re Fowles’ Will ** should be cited under a discussion of incorpora- 
tion by reference. There is no discussion of non-testamentary act, of which 
it is probably an illustration. The argument seems faulty also where it is sug- 
gested that an executor is competent as an attestor because he has no interest 
at the time he subscribes.‘* Under that view all beneficiaries are competent 
since their interests at best are mere expectancies. There is no discussion of 
inheritance taxation and no reference at all is made to the English Law of 
Property Act which went into effect in 1925 and which profoundly affected 
descent in England. 

Stylists would probably criticize the expression, “ All influences are not un- 
lawful’ 1° (despite Shakespearean precedent); “ creditors have avail of” in 
the fifth and sixth lines of page 758; the form of the statement of the enu- 
merated topics in Section 681 for want of parallelism, as also in the enumera- 
tion of powers found in Section 758a; and the misplacing of the word “ only ” 
in the first line of page 841. There is a long and rather awkward sentence of 
eighteen lines in Section 150 with no punctuation save an occasional comma. 

Certain portions of the book are much better than others. For instance, it 
seems that the part dealing with the construction of wills, with methods for the 
determination of classes, with lapse and substitution, and such topics as are 
usually treated in “ Future Interests,” is much better done than other parts 
of the book. This is probably due to the fact that for many years Mr. Rood 
taught “ Future Interests ” in the Law School of the University of Michigan. 

This is a geod book, but Mr. Rood could have made it better. Two facts 
have probably combined to prevent him from making it better: (a) the fact 
that it has been financially successful; and (b) the further fact that Mr. Rood 
is too busy as a client-care-taker to give his attention to the last detail of get- 
ting out a new book. The reviewer saw a few years ago in a leading legal peri- 
odical Professor Gray, Mr. Kales, and Mr. Rood named as the three men who 
had most influenced our property law in this country. To be placed in that 
fine company is no mean compliment to any man. 

Atvin E. Evans. 





Cases AND AUTHORITIES ON PuBtic UTixitT1Es. By G. H. Robinson. Chicago: 
Callaghan & Company. 1926. pp. xxiv, 976. 


CASES ON THE LAw oF Pustic Utitities. By Young B. Smith and Noel T. 
Dowling. Including Cases and Readings on Rates by Robert L. Hale. 
St. Paul: West Publishing Company. 1926. pp. xxvii, 1258. 


The almost simultaneous appearance of two case-books bearing the new 
title “ Public Utilities ” is significant. The twentieth century progress in title 
and content of law school course and legal text from “ Carriers,” “ Bailments 
and Carriers,” “ Carriers and Public Service Companies,” or “ Public Service 
Corporations,” to “ Public Utilities,” and the advent of sets of official and un- 
official reports devoted exclusively to this field, has been coincident with a 
growing appreciation of the broad similarity in the legal problems confronting 
such enterprises and the consequent necessity for a homogenous body of law 
for the proper solution of those problems. May this not suggest to the stu- 
dent of legal history that we are witnessing the formulation of a new category 





16 3 Head, 1 (Tenn. 1859). 

17 222 N. Y. 222, 118 N. E. 611 (1918) ; Roop, p. 192, n. gt. 
18 § 314. 

19 § 183. 
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of law in our common law system —the law of public utilities — analogous 
to the development of the ancient law of common callings in Year Book 
England? The transition from the common calling of old to the modern 
public utility synchronizes with the economic and social change from indi- 
vidual dependence to community dependence upon the service. Increasingly, 
the case material in this field constitutes “the utility-index of society’s de- 
pendence upon its mechanisms,” as Professor Robinson keenly observes in 
the preface to his book. 

The two volumes present a common approach in accepting the permanence 
and dominance of detailed public regulation of the public service enterprise 
under constitutional and legislative authority exercised through some type of 
administrative agency. The modern law of public utilities becomes, then, 
primarily a composite of certain phases of constitutional and administrative 
law, and statutory interpretation incident te such regulation. Both books 
emphasize, therefore, the modern American case material. The common law 
of the subject is presented through the medium of these comparatively recent 
cases of constitutional and statutory interpretation rather than directly by 
common law decisions as was customary in the older case-books. In this, the 
editors conform to a distinct present trend in the teaching of this branch of 
law resulting from the demand for a more condensed ard immediately practi- 
cal presentation of this usually elective course. It may well be questioned 
whether, for training for leadership in thought in this important phase of 
public law, the newer system is an improvement over that based on a thorough 
grounding in the historical background of the common law, preliminary to the 
more specialized study under federal and state regulatory legislation. 

A noteworthy feature common to the two works, and significant as a gauge 
of current public opinion, is the prominence given to the position of labor in 
the public utility field. The fact that each volume devotes a sub-chapter to 
that topic will serve to call attention to its true importance as an outstanding 
problem in this branch of the law. 

Professors Smith and Dowling have produced an up-to-date collection of 
cases presenting a cross-section of the subject in the approved case-book style. 
A number of the old familiar cases are retained, and the new material seems 
well adapted to class-room use. The annotation, while not as extensive as in 
many recent case-books, fulfills the purpose stated by the editors to develop 
certain of the more important collateral problems not covered by the text. 
The law review references are not as thorough-going as could be wished, chiefly 
because of the avowed selection based on the accident of appearance in the 
“leading law reviews,” rather than on the true scientific basis of the content 
of the available material. The value of the work is decidedly enhanced by 
Professor Hale’s contribution of “ Cases and Readings on Rates.” This chap- 
ter of nearly two hundred and fifty pages is in itself a very creditable case- 
book on that difficult subject. Professor Hale’s careful and full analysis em- 
bodied in the sub-chapter and section headings does much to clarify the ma- 
terial for the student, and should greatly aid in the teaching of this important 
branch of the law of public utilities. An appendix containing the Interstate 
Commerce Act, as amended, and the Elkins Act adds to the usefulness of the 
book for class-room or office. 

There is the spirit of the pioneer in Professor Robinson’s case-book. In 
addition to several innovations in arrangement, the editor has hewn his own 
path through the forest of authorities in this field, and has produced an essen- 
tially virgin collection of cases. The old favorites of student days of present 
teachers are missing, but the new material promises well. 

This case-book is also unique in that it is distinctly a law review product. 
The editor explains in his preface that he “ searched the law reviews as a de- 
vice for straining the significant out of the ‘ welter of decisions ’,” and the 
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whole atmosphere of the work bears him out. In this, he has taken an ad- 
vanced step in the post-war movement toward the deserved recognition in our 
law books of the practical value of the American law-school review material 
“as an apparatus for instruction and a critical and constructive commentary 
on the living law which is a major product of the schools.” The profession is 
beginning to heed Dean Pound’s advice to turn to the law reviews as the de- 
positaries of modern legal scholarship. 

The innovations in arrangement are in harmony with this new point of de- 
parture. The most novel of these is a table of treatises on the various phases 
of the general subject and the reviews thereof in legal periodicals, arranged 
alphabetically by authors, and frequently naming the reviewer. Such a table 
adds to its value as a bibliography a ready means of adjudging the nature and 
worth of the respective treatises. In addition to this, there is an original 
method of reference to legal periodical literature in the form of an exhaustive 
list of law review articles cited in full by author, title, review and year, and 
arranged under the chapters dealing with the subject matter to which they 
relate. This material is again cited in the appropriate footnotes. The law 
review annotation of footnote cases, as well as of the leading text cases, is 
another unusual feature of this work. 

In his laudable attempt to keep the volume within a thousand pages, Profes- 
sor Robinson has not presented quite as many cases as appear in the other 
book, but he has more than made up for this by frequent and comprehensive 
footnotes, which in some instances include additional cases set forth at length. 
His annotation has a peculiar value in that it brings out the economic and so- 
cial connotations of the subject. Some may object to the book for class-room 
use under the case system on the ground that the exhaustive nature of the 
annotation makes it perilously near being a semi-text book. In this respect 
each book presents its own appeal. Undoubtedly, many would prefer the terse 
annotation of Smith and Dowling with the corresponding emphasis upon the 
text cases. To a large extent this will depend upon the skill and ability of the 
teacher in this particular field. The practitioner will probably prefer the more 
extensive annotation. For thought-provoking analysis, for an acquaintance 
with the literature in this field, and for new and stimulating suggestions in 
form and content, Professor Robinson’s case-book challenges attention. 

It is to be regretted that neither book has dealt with the subject of the lia- 
bility of the water company, supplying a town or city with water, to the in- 
habitants whose home is destroyed by fire due to its negligent failure to furnish 
reasonable water pressure. The true solution of this problem, which has long 
been muddling up the law of contracts, may well be found in the law of public 
utilities. The common law relation as a source of obligation independent of 
contract has been too long overlooked. 

Both books contain the usual tables of cases, but better than usual case-book 
indexing. The mechanics of these volumes is in keeping with the high stand- 
ards of the popular case-books issued by the respective publishers. 

GerorcE J. THOMPSON. 





THE SuPREME Court IN UNITED States History. By Charles Warren. New 
and revised edition. Two Volumes. Boston: Little, Brown & Company. 
1926. pp. xvi, 814; x, 812. 


No book about law in recent times has gained such quick and wide favor 
with professional as well as lay readers as Mr. Warren’s Supreme Court, and 
deservedly so. A people with a short national life, short as contrasted with 
its European origins, and still living in the flush of youth, although the prob- 
lems of maturity are insistent, is prone to lack historical-mindedness. This is 
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the source of much of our shallow thinking. Mr. Warren performs a very 
great service in giving us the materials for a reminder of the historic continuity 
of those issues of statecraft which lie behind the American doctrine of judicial 
review and which, from time to time, whenever a particular decision of the 
Supreme Court excites a passing intensity of public opinion, are dealt with 
‘apart from their genealogy and unrelated to the helpful experience of the past. 
The flavor and substance of his book and the reflections it gave rise to in the 
thoughts of a powerful and critical lawyer were set forth in these columns 
in Judge Hough’s review when the book first appeared. That a new edition 
was called for was gratifying news; that it was to be a revised edition teased 
the interest aroused by Mr. Warren’s original work. The revisions, however, 
are in unsubstantial details and the only important achievement of the new 
edition is that the three volumes have been compressed into two, thanks to 
greater skill in the bookmaker’s craft. We regret that Mr. Warren has not 
indulged in deeper revision, partly in art and partly in substance. The chapter 
dealing with the magistracies of Fuller and White should either have been 
eliminated or expanded. The restraints under which Mr. Warren dealt with 
this period are obvious, but they should have been wholly yielded to or 
adequately overcome. Moreover, his history has evoked some comment, 
particularly that of Professor C. G. Haines,? which we hope a future more 
comprehensive revision will take into account. Where so much has been given 
it is inevitable to ask for more. 
FELIX FRANKFURTER. 





PREPARATION AND CONSTRUCTION OF WiLLs. With Forms and Clauses Ex- 
haustively Annotated Including a Collection of Important Wills. By 
Clarence M. Lewis. Albany: Matthew Bender & Company. 1926. pp. 
vi, 1115. 

This book, though narrow in scope, is admirable of its kind. It is a desk 
book of annotated forms for lawyers and trust officers, primarily but not nec- 
essarily, of New York. The book consists almost entirely of excellent model 
clauses, used in wills of unusual length, with appropriate citations and quota- 
tions of law review articles in full. The cases are stated at length and text 
book authorities are cited in footnotes. The law review notes are for the most 
part from the CotumsB1a and Harvarp Law REvIEws, and occasionally from 
the New York Law Journal. It would have been well to include, at least by 
citation, comments from other periodicals. 

Except for the forms of trusts and future interests, which may well form 
the subject of a separate volume, the practitioner will find here examples of 
any clause he needs. Good examples of the rarer type of clause are to be 
found in Concurrent Death Clause, Authority to Vote Stock,? Authority to 
Continue Business,? Appointment of Testamentary Guardian.* 

Author’s comment is lacking. We look forward to it at some future day. 
There is a first-rate bibliography, and some interesting and important wills. 
The type and form of the book are excellent. 

JosEPH WARREN. 





1 (1922) 36 Harv. L. Rev. 117. 

2 See History of the Supreme Court of the United States Written from the Fed- 
eralist Point of View (1923) 4 S. W. Pot. Sct. Q. 1. 

1 Pp. 445-60. 

2 Pp. 523-24. 

3 Pp. 721-28. 

* Pp. 743-46. 





